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The following releases related to self-regulatory 
organization rule proposals and/or adoptions. 
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33-6341 Solicitation of comments on whether 
Pg. 566 to rescind rule requiring disclosure 
in proxy statements about nonaudit 
services performed by accountants 
[File No. S7-901—Comment Period 

Expires November 30, 1981] 


34-18046 Proposal to amend Rule 15b10-9, 
Pg. 585 imposing certain requirements on 
brokers or dealers that are not 
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members of a registered securities 
association and that underwrite or 
otherwise participate in the distribu- 
tion of their own securities or those 
of an affiliate. [File No. S7-902— 
Comment Period Expires October 
30, 1981] 














SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6341/August 20, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18044/August 20, 1981 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 22167/August 20, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11912/August 20, 1981 


ACCOUNTING SERIES 
Release No. 2961/August 20, 1981 


RELATIONSHIPS BETWEEN REGISTRANTS 
AND INDEPENDENT ACCOUNTANTS 


ACTION: Proposal to rescind rule. 


SUMMARY: The Commission is inviting comments 
on whether the rule requiring disclosure in proxy 
statements about nonaudit services performed by 
accountants should be withdrawn. Notwithstand- 
ing this proposal, the Commission views the inde- 
pendence of accountants as critical to the effective 
implementation of the federal securities laws and, 
in this release, reiterates its position on account- 
ants’ independence and on the continuing need for 
registrants and accountants to carefully evaluate 
their relationships to ensure that public confidence 
in the integrity of financial reporting is maintained. 
Although specific information about nonaudit serv- 
ices is important, it may not be of sufficient utility 
to investors to justify continuation of the disclosure 
requirement. Moreover, the self-regulatory mecha- 
nism that has been established by the accounting 
profession is monitoring the management advisory 
services performed by accounting firms and the 
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Commission believes that the profession can gen- 
erate appropriate information about nonaudit serv- 
ices to enable adequate continued oversight of the 
services performed by independent accountants. 
The Commission believes that it should be able to 
rely on accountants and their self-regulatory 
mechanism and on aduti committees, boards of di- 
rectors, and managements to ensure adequate 
consideration of the impact of nonaudit services 
rendered by accountants. 


DATE: Comments should be received by the Com- 
mission on or before November 30, 1981. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. All com- 
ments received will be available for public inspec- 
tion and copying in the Commission’s Public Ref- 
erence Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Linda 
Griggs or Edmund Coulson (202/272-2130) or 
LeGrand C. Kirby (202/272-2050), Office of the 
Chief Accountant, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Com- 
mission is inviting public comment on whether to 
rescind paragraph (g) of Item 8 of the proxy rules 
(17 CFR 240.14a-101). Item 8(g) was adopted by 
the Commission in Accounting Series Release No. 
250 (“ASR 250”) (June 29, 1978) (43 FR 18611) 
and generally requires a registrant to (1) describe 
each service provided to the company by its inde- 
pendent accountant during the most recent fiscal 
year; (2) state the percentage relationships that 
(a) the fees for individual nonaudit services bear to 
the audit fees if the percentage exceeds 3% and 
(b) the fees for the aggregate nonaudit services 
bear to the audit fee; and (3) state whether its au- 
dit or similar committee or its board of directors 
approved in advance each service provided by the 
independent accountant and considered the possi- 
ble effect of the performance of each such service 
on the independence of the accountant. 


The Commission has also reviewed Accounting 
Series Release No. 264, a release discussing fac- 
tors relevant to an evaluation of the impact on au- 
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ditor independence of the performance of nonaudit 
services. Although the Commission’s views in that 
release are unchanged, the Commission believes 
it has achieved its objective of heightening the 
sensitivity of accountants, audit committees, 
boards of directors, and managements to the pos- 
sible impact on accountants’ independence of 
nonaudit services and is now withdrawing that re- 
lease because it may confuse those who are trying 
to evaluate services performed or to be performed 
by the accountants. 


In this release, the Commission reasserts the im- 
portance of accountants’ independence, discusses 
its reasons for this proposal and comments on its 
withdrawal of Accounting Series Release No. 264 
(“ASR 264’) (June 14, 1979) (44 FR 36156), 
which is announced in a separate release issued 
today. [Accounting Series Release No. 297 (Au- 
gust 20, 1981.).] ASR 264 discusses factors rele- 
vant to an evaluation of the appropriate scope of 
services to be performed by independent account- 
ants. 


INTRODUCTION 


A. Historic Role of Independence in the Auditing 
Process 


The Commission has historically considered the 
independence of the auditors who examine finan- 
cial statements filed with the Commission as cen- 
tral to the effective implementation of the federal 
securities laws. Indeed, the federal securities laws 
underscore the crucial function of independent au- 
ditors in protecting public investors by requiring 
that “independent” accountants certify financial 
statements filed with the Commission.’ In keeping 





' Thus Schedule A of the Securities Act of 1933, 
15 U.S.C. 77aa, requires that balance sheets and 
profit and loss statements be ‘certified by an in- 
dependent public or certified public accountant. 
...” Similarly, Section 12 of the Securities Ex- 
change Act, 15 U.S.C. 78/, gives the Commission 
the authority to require that applications for the 
registration of a security contain financial state- 
ments which have been “certified ... by inde- 
pendent public accountants.” And Section 
13(a)(2) of that Act, 15 U.S.C. 78m(a)(2), likewise 
@urs: the Commission to specify that annual 

reports filed with the Commission contain financial 
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with these statutory mandates, Rule 2-01 of the 
Commission’s Regulation S-X, 17 CFR 210.2-01, 
provides that “[t]he Commission will not recognize 
any certified public accountant or public account- 
ant as independent who is not in fact independ- 
ent.” 


The Accounting profession iteself has traditionally 
recognized the importance of maintaining the pub- 
lic’s confidence in the independence of account- 
ants. As early as 1947, the Council of the Ameri- 
can Institute of Accountants stated that “[iJn the 
field of auditing, the certified public accountant is 
under a responsibility peculiar to his profession 
and that is to maintain strict independence of atti- 
tude and judgement in planning and conducting 
his examinations and in expressing his opinion on 
financial statements.” In keeping with this philos- 
ophy of “strict independence,” Statement on Au- 
diting Standards No. 1 provides: 


“It is of utmost importance to the profes- 
sion that the general public maintain 
confidence in the independence of inde- 
pendent auditors. Public confidence 
would be impaired by evidence that in- 
dependence was actually lacking and it 
might also be impaired by the existence 
of circumstances which reasonable peo- 
ple might believe likely to influence in- 
dependence.’ 


In a similar vein, the second general standard of 
generally accepted auditing standards indicates 
that “[iJn all matters relating to the assignment, 
and independence in mental attitude is to be main- 
tained by the auditor or auditors.”* The Code of 
Professional Ethics of the American Institute of 





statements which have been “certified ... by inde- 
pendent public accountants” (emphasis added). 


2 The Council of the American Institute of Account- 
ants adopted an official statement on independ- 
ence which was published in The Journal of Ac- 
countancy in July 1947. 


3 AICPA Professional Standards Vol. 1 AU Section 
220.03. 


4 AICPA Professional Standards Vol. 1 AU Section 
150.02. 
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CPAs also states that “the public expects a num- 
ber of character traits in a certified public account- 
ant, but primarily integrity and objectivity and, in 
the practice of public accounting, independence.”® 


Independence has traditionally been defined by 
the profession as the ability to act with integrity 
and objectivity. An auditor is deemed to be inde- 
pendent if he is independent in fact and if he ap- 
pears to be independent. He must act in an unbi- 
ased and objective manner and he must be free of 
any financial or other interest which would create 
the perception that he may not be independent. In 
the words of Statement on Auditing Standards No. 
4: 


“To be independent, the auditor must be 
intellectually honest; to be recognized 
as independent; he must be free from 
any oblibation to or interest in the client, 
its management, or its owners. ... Inde- 
pendent auditors should not only be in- 
dependent in fact; they should avoid sit- 
uations that may lead outsiders to doubt 
their independence.’’® 


The Commission continues to endorse and require 
scrupulous adherence to these principles. The 
Commission views both the fact and appearance 
of independence as essential in order that the 
public may justifiably view the audit process as a 
wholly unbiased review of management's presen- 
tation of the corporate financial picture. Through 
his audit and certification, the auditor provides the 
means for independently checking and confirming 
the information reported by corporations. Inde- 
pendence is thus of vital importance to investors, 
creditors, agencies of government and others who 
rely on the public accountant’s opinion that finan- 
cial statements fairly reflect the financial position 
and results of operations of the enterprise which 
he has audited. Absent independence, in fact and 
appearance, investors will have little confidence in 
public companies as investment vehicles. 


Moreover, the capital formation process depends 
in large part on the confidence of investors in fi- 





5 AICPA Professional Standards Vol. 2 ET Section 
52.01. 


6 AICPA Professional Standards Vol. 1 AU Section 
220.03. 
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nancial reporting. An investor’s willingness to 
commit his capital to an impersonal market is de- 
pendent on the availability of accurate, material 
and timely information regarding the corporations 
in which he has invested or proposes to invest. 
The quality of information disseminated in the se- 
curities markets and the continuing conviction of 
individual investors that such information is relia- 
ble are thus key to the formation and effective allo- 
cation of capital. Accordingly, the audit function 
must be meaningfully performed and the account- 
ants’ independence not compromised. The auditor 
must be free to decide questions against his cli- 
ent’s interests if his independent professional 
judgement compels that result. If the auditor is 
predisposed, or even appears predisposed, to 
blindly validate management's work rather than 
subjecting it to careful scrutiny, the ultimate result 
will be a diminution of public confidence in the pro- 
fession and the integrity of the securities markets. 


B. Relation of the Performance of Nonaudit Serv- 
ices to Auditor Independence 


During the mia 1970's, Congress,’ the accounting 
profession® and the Commission? reexamined the 





7 E.g., Senate Subcommittee on Reports, Ac- 
counting and Management of the Committee on 
Governmental Affairs, “Improving the Accountabil- 
ity of Publicly Owned Corporations and their audi- 
tors,” 95th Cong., 1st Sess. (1977) [hereinafter 
cited as Metcalf Report]. In addition, the Subcom- 
mittee on Oversight and Investigations of the 
House Committee on Interstate and Foreign Com- 
merce examined and held hearings on the nature 
and structure of the accounting profession. See 
Securities and Exchange Commission Report to 
Congress on the Accounting Profession and the 
Commission's Oversight Role 1-2 (July 1978). 
[hereinafter cited as 1978 Report to Congress]. 


8 E.G., The Commission on Auditors’ Responsibili- 
ties: “Report, Conclusions, and Recommenda- 
tions” (1978) [hereinafter cited as Cohen Commis- 
sion]. This independent Commission was 
established by the American Institute of Certified 
Public Accountants (“AICPA”) in 1974 to study the 
role and responsibilities of independent account- 
ants. 


9 See 1978 Report to Congress, supra note 7. : 
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role and responsibilities of independent account- 
ants. This interest in the accounting profession 
was stimulated by a decline in public confidence in 
the business community and the accounting pro- 
fession resulting from several significant unex- 
pected corporate failures and various questionable 
payments made by certain publicly held corpora- 
tions.'° Each of these bodies focused attention on 
the independence of accountants because of its 
critical importance to public confidence in the pro- 
fession and in business generally.1' Among other 
things, they considered the performance of man- 
agement advisory services by independent ac- 
countants for their audit clients because the in- 
crease, particularly during the last decade, in the 
performance of such services heightened concern 
that accountants who performed such services 
could, or could appear to, have a conflict of inter- 
est which would impair their independence. 


Several witnesses at Congressional hearings on 
the accounting profession were critical of the ex- 
pansion of accounting firms’ business into man- 
agement advisory services. Members of Congress 
considered various recommendations relating to 
curtailment of management advisory services to 
be performed by independent accountants for their 
publicly owned audit clients.'* The Commission on 





10 Jd. at 3. 


1 The Metcalf Report also conveyed the need for 
urgent action to achieve public confidence in the 
profession’s resolve and ability to regulate and 
discipline accountants and in the processes by 
which accounting and auditing standards are 
promulated. 


12 The Senate Subcommittee on Reports, Ac- 
counting and Management stated that independ- 
ent accountants should only perform for their audit 
clients services directly related to accounting. 
Metcalf Report, supra note 7, at 16-17. In 1978, 
the then chairman and certain members of the 
House Subcommittee on Oversight and Investiga- 
tions of the Committee on Interstate and Foreign 
Commerce introduced legislation which, among 
other things, would have required the Commission 
to formulate standards relating to divestiture by in- 
dependent accountants of all services which would 
prejudice their audit independence and to require 
that the “appropriate organization” study this is- 
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Auditors’ Responsibilities, the so-called Cohen 
Commission,'? however, only recommended the 
prohibition of executive search and placement 
services. Outside of these areas, the Cohen Com- 
mission cited a lack of evidence that nonaudit 
services compromised independence. The Cohen 
Commission did, however, urge the accounting 
profession to take steps to diminish the concerns 
of a “significant minority” that the performance of 
such nonaudit services impaired the independ- 
ence of accountants and recommended, among 
other things, that audit committees or boards of di- 
rectors evaluate all of the services performed by 
independent accountants, and that registrants or 
accountants appropriately disclose other services 
to dispel the concerns of users.'4 


The Commission responded to the concerns about 
nonaudit services by proposing a rule to require 
disclosure about such services and requesting 
comments on the effect of nonaudit services on 
accountants’ independence and the advisability of 
prohibiting certain services.'5 After reviewing the 
comments received, the Commission issued ASR 
250 announcing the adoption of the disclosure rule 
concerning nonaudit services. This rule was 
adopted to permit security holders to better evalu- 
ate registrants’ relationships with independent ac- 
countants. In addition, the Commission intended 
to use the disclosure to monitor the natu'@}and ex- 
tent of nonaudit services performed by account- 
ants to assist in developing an empirical basis 
from which to determine the need for any further 
action in this area. The Commission did not pro- 
pose rules to proscribe particular services, howev- 
er, because the Public Oversight Board (“POB’”) 
of the AICPA’s new self-regulatory organization, 
the SEC Practice Section of the Division for CPA 





sue. H.R. 13175, 95th Cong., 2d Sess. (1978) (the 
proposed “Public Accounting Regulatory Act’). 
See Also Securities and Exchange Commission 
Report to Congress on the Accounting Profession 
and the Commission's Oversight Role 320 (July 
1979). 


13 See note 8 supra. 
14 Cohen Commission, supra note 8, at 103-104. 


15 Securities Act Release No. 5869 (September 
26, 1977) (42 FR 53635). 
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Firms, was considering the issue of management 
advisory services performed by independent ac- 
countants. 


The POB conducted an extensive study of the 
question of the scope of services provided by CPA 
firms. In March 1979, the POB published its re- 
port'® in which it endorsed public disclosure about 
nonaudit services rather than proscription of spe- 
cific management advisory services but admon- 
ished ‘members of the SEC Practice Section to 
exercise self-restraint and judgment before 
venturing into new areas of [management advisory 
services].’"'7 The POB did concur, however, in the 
SEC Practice Section’s previously announced pro- 
scriptions of executive recruiting services and 
urged certain limitations on actuarial services. Al- 
though the POB found that availiable empirical ev- 
idence did not reveal any impairment of independ- 
ence stemming from accountants providing such 
services,'® it stated that the disclosures required 
by ASR 250 “‘should either allay suspicion or 
cause Clients and auditors to alter their relation- 
ships ... and ... should serve to provide a 
stronger data base for monitoring of this area.’’'9 
To further enhance an understanding of manage- 
ment advisory services, the POB recommended 
that the SEC Practice Section’s membership re- 
quirements be revised to require additional disclo- 
sure regarding fees for management advisory and 
tax services performed for audit clients. The POB 
also recommended that the Section specifically re- 
quire compliance with the AICPA professional 
standards relating to management advisory serv- 
ices and that the impact of management advisory 
services on independence be considered during 
peer reviews conducted pursuant to SEC Practice 
Section requirements. 


The Commission issued ASR 264 in response to 
the POB’s report. The Commission stated that the 
POB’s report did ‘‘not adequately sensitize the pro 





16 Public Oversight Board Report, Scope of Serv- 
ices by CPA Firms (1979) [hereinafter cited as 
POB Services Report]. 


17 Id. at 4-5. 
18 fd. at 35. 


19 Jd. at 5-6. 
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fession and its clients to the potential effects on 
the independence of accountants of performance 
of nonaudit services for audit clients.” ASR 264 
discusses certain factors that the Commission 
identified as relevant to an evaluation by account- 
ants, audit committees, boards of directors and 
managements of whether performance by inde- 
pendent accountants of specific services could im- 
pair their independence, either in fact or appear- 
ance. The Commission invited comments on the 
factors discussed in the release. 


DISCUSSION 
1. Reactions to ASRs 250 and 264. 


Both the proxy rule requiring disclosure about 
nonaudit services and ASR 264 have caused con- 
fusion.2° In addition, ASRs 250 and 264 together 
are claimed to have resulted in unwarranted cur- 
tailment of nonaudit services.’ Three aspects of 
these releases have proven especially confusing, 
particularly to accountants. First, some commen- 
tators perceived the Commission to be deprecat- 
ing the benefits that may accrue to registrants 
from certain management advisory services per- 


formed by the independent accountants. a 





20Forty-nine letters of comment were received in 
response to the Commission's invitation to com- 
ment in ASR 264. A majority of those commenta- 
tors were accountants who expressed strong op- 
position to ASR 264 and the disclosures called for 
by ASR 250. The POB also criticized ASR 264 in 
its letter of comment and in its 1979-80 Annual 
Report [hereinafter cited as POB 1980 Report]. 
Many of the consultants and actuaries who com- 
mented, however, urged that accounting firms be 
prohibited from providing certain management ad- 
visory services. 


21E.g., one accounting firm that commented on 
ASR 264 described four examples that it charac- 
terized as representative of 10 to 15 situations in 
which clients did not engage it to perform a 
nonaudit service either historically performed by 
that firm or discussed prior to the issuance of ASR 
264. In the commentator’s opinion, it was not hired 
because these companies were afraid of Commis- 
sion questions or criticisms or disclosure of “too 
high” a percentagee were confused by ASRs 250 
and 264. 
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some expressed concern that the Commission 
might question the independence of an account- 
ant, after the fact, based solely on the percentage 
relationships disclosed in proxy statements. And 
third, some were concerned about the suggestion 
that independence was a function, not only of ac- 
countants’ relationships with individual clients, but 
also of the relationship of all nonaudit services, or 
even all management advisory services, to firms’ 
aggregate revenues; and they were confused as 
to whether the Commission was concerned about 
all nonaudit services, which includes tax work and 
accounting and review services, or just manage- 
ment advisory services. 


The Commission addressed these concerns in its 
August 1980 Report To Congress on the Account- 
ing Profession and the Commission's Oversight 
Role.22 That report stated that ASR 264 was is- 
sued to encourage accountants, audit committees, 
boards of directors, and managements to assess 
carefully the potential impact of nonaudit services 
on auditor independence. The Commission also 
stated that it did not intend to deprecate the bene- 
fits that may accrue to registrants from certain 
management advisory services performed by their 


had expressly recognized that such benefits could 


Qos eres: accountants and, on the contrary, 


be significant in many cases. The Commission did 
not expect, and certainly did not intend, that regis- 
trants would, as apparently some have, set arbi- 
trary maximum percentage limits on the amount of 
nonaudit services for which they will engage their 
independent accountants and not even consider 
the possible impact of proposed services on the 
accountants’ independence. Nor did the Commis- 
sion intend to question the independence of an ac- 
countant in subsequent Commission filings based 
soley on the percentage relationships between au- 
dit and nonaudit services disclosed in proxy state- 
ments. Finally, although the Commission acknowl- 
edged that it had used the terms ‘‘nonaudit 
services” and “management advisory services” 
somewhat interchangeably in ASR 264, it noted 
that its primary concern was with the impact on ac- 


countants’ independence of management advisory 
services performed for individual audit clients. 


2. Review of Proxy Disclosures. 


The Commission's staff has monitored the disclo- 
sures in proxy statements about nonaudit services 
performed by accountants to obtain a better un- 
derstanding of the nature and magnitude of such 
nonaudit services. Approximately 1,200 proxy 
statements filed by registrants in 1979 and 1980 
were reviewed. A substantial majority of the regis- 
trants in the survey (approximately 91% in 1979 
and 92% in 1980) disclosed that they had engaged 
their accountants for some type of nonaudit serv- 
ice and the most frequently disclosed services 
were in tax related areas. Few of the registrants 
reported that their independent accountants had 
performed the services which had been mentioned 
by the Commission or others as being particularly 
sensitive, such as consumer surveys, plant layout 
and actuarial services.23 


The staff also reviewed the magnitude of the 
nonaudit services performed by independent ac- 
countants. This review showed that the following 
percentages of the registrants in the survey dis- 
closed the listed categories of percentage relation- 
ships of fees for nonaudit services to audit fees: 


Percentage relationship of 
fees for nonaudit services 
to audit fees 


Percentage of Companies 
in the sample 


1979 1980 


0-25% 68% 74% 
26-50% 22 15 
51-100% yi 8 
Over 100% 3 3 


Based on the staff's review of these disclosures, 
the Commission has obtained a better under- 
standing of the nature and extent of nonaudit serv- 
ices provided by accountants to their audit clients. 
Although the Commission continues to believe that 





22Former Chairman Williams had previously re- 
sponded to these concerns in a January 1980 
speech to the AICPA’s Seventh National Confer- 
ence on Current SEC Developments. An address 
by Harold M. Williams, Chairman, SEC, ‘‘The 
1980's: The Future of the Accounting Profession,” 
January 3, 1980. 
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23In ASR 264, the Commission noted that the per- 
formance of such services might be difficult to jus- 
tify in many cases. (ASR 264, footnote 29.) The 
Metcalf Report, supra note 7, states that these 
and other nonaccounting management services 
are incompatible with the public responsibilities of 
independent accountants. 
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information about nonaudit services performed by 
independent accountants is important for moni- 
toring the relationships between accountants and 
their clients, it is not clear that routine disclosure 
of such detailed information in proxy statements is 
material to security holders. 


The staff has also reviewed the information in 
proxy statements about audit committees that is 
disclosed pursuant to Items 6(d) and 8(g). Item 
6(d) requires a registrant to state whether or not it 
has standing audit, nominating and compensation 
committees, and if so, to describe the functions 
performed by each committee.?* A significant per- 
centage of the surveyed registrants had audit 
committees and many of these registrants re- 
ported that the audit committee considered the 
nonaudit professional services.25 Since Item 6(d) 
of the proxy rules requires a description of the 
functions performed by the audit committee, the 
requirement in Item 8(g) that registrants disclose 
whether the audit committee or board of directors 
approved each nonaudit service in advance may 
be unnecessary. 





24The adoption of this rule and other amendments 
to the proxy rules designed to improve the infor- 
mation available to shareholders regarding boards 
of directors was announced in Securities Ex- 
change Act Release No. 15384 (December 6, 
1978) (43 FR 58522). Beginning with the 1979 
proxy season, the proxy disclosures required by 
Item 6(b), (d), and (e) and Item 8(g) have been 
monitored. 


25The results of the 1979 proxy statement disclo- 
sure monitoring program were reported in Division 
of Corporation Finance, Securities and Exchange 
Commission, “Staff Report on Corporate Account- 
ability,’ 96th Cong., 2d Sess., Printed for use of 
the Senate Comm. on Banking, Housing and 
Urban Affairs (1980) at 589-624. The results of 
the 1980 monitoring program were reported in Se- 
curities Exchange Act Release No. 17518 (Feb. 5, 
1981) (46 FR 11954). 84% of the registrants in the 
1980 survey had audit committees. 50% of these 
registrants reported that the audit committee ap- 
proved each professional service and 38% re- 
ported that the audit committee considered the 
range of audit and nonaudit fees. 
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3. Private-Sector Initiatives. 


The private sector has taken steps to maintain and 
strengthen accountants’ independence through re- 
view of management advisory services by audit 
committees and others, and disclosure about such 
services. 


As noted above, many publicly held companies 
have audit committees and many of these commit- 
tees are reviewing the nonaudit services per- 
formed by accountants. Audit committee or board 
of director review of nonaudit functions is encour- 
aged by the requirement of the AICPA’s SEC 
Practice Section that member firms report to the 
audit committee, or board of directors, of each cli- 
ent registered with the Commission the total fees 
received from the client for management advisory 
services during the audit year and to describe the 
types of such services rendered.2® The Commis- 
sion believes that audit committees can be effec- 
tive forces in helping to assure that management 
advisory services performed by accountants do 
not impair their independence. 


In addition, the SEC Practice Section is monitoring 
management advisory services through its rec 


review program.2’ In its 1979-1980 Annual Re- 
port, the POB also stated that it would monitor the 
area of management advisory services and ‘“‘com- 
ment if the facts suggest that the self-restraint 
[they] urged ... is ignored by the profession or if 
the magnitude of [management advisory services] 
appears to increase to an extent that it threatens 
professional image generally.”2® The Commission 
believes that these efforts, together with the inter- 
pretation and enforcement by the AICPA of its pro- 
fessional standards relating to management advi- 
sory services, constitute significant safeguards 
against impairment of accountants’ independence. 


Finally, information about nonaudit services is oth- 
erwise publicly available. The SEC Practice Sec- 





26“Organizational Structure and Functions of the 
SEC Practice Section of the AICPA Division for 
CPA Firms,” Section IV, 3(j) [hereinafter cited as 
Organizational Document). 

27/d. at Section VIII, 3(c). 


28POB 1980 Report, supra note 20, at 22. 


Volume 23, No. 7, September 1, 1981 





tion requires its member firms to file annual re- 
ports that are available for public inspection?? and 
state, among other things, firms’ gross fees for ac- 
counting and auditing, tax, and management advi- 
sory services expressed as a percentage of the to- 
tal gross fees, and their gross fees for 
management advisory services and tax services 
performed for audit clients registered with the 
Commission expressed as a percentage of total 
fees charged to such clients.°° This information 
alone, however, does not provide sufficient infor- 
mation to enable appropriate monitoring of non- 
audit services performed by independent account- 
ants. Both the Cohen Commission?’ and the 
POB*? endorsed the concept of disaggregated 
disclosure about services to dispel the concerns 
about potential conflicts of interest resulting from 
the performance by accountants of nonaudit serv- 
ices. Moreover, the POB recognized that it would 
“have to reconsider its views and consider wheth- 
er there are other devices that it can recommend 
to achieve the same results” if ASR 250 were 
withdrawn or the disclosure rule adopted therein 
was substantially modified.** Accordingly, when 
the Commission takes final action on the proposal 
to rescind Item 8(g) of the proxy rules, it will con- 
sider what action the POB and the SEC Practice 
Section have taken to ensure that the nonaudit 
services performed by accountants can be ade- 
quately monitored. 





229Organizational Document, supra note 26, at 
Section IV, 3(g)(12) and (13). 


30An AICPA review of the latest annual reports 
filed with the SEC Practice Section indicates that 
over 90% of the 223 member firms that audit reg- 
istrants reported that their firm-wide gross fees 
charged to such clients for management advisory 
services constituted 10% or less of the total fees 
charged to those clients. Less than 1% of such 
firms reported that management advisory service 
fees amounted to more than 20% of total fees 
charged to registrant audit clients. 


31 Cohen Commission, supra note 8, at 104. 
32POB Services Report, supra note 16, at 43. 


33/d. at fn. 133. 
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CONCLUSIONS 


Although specific information about nonaudit serv- 
ices is important, the Commission is proposing to 
rescind Item 8(g) of the proxy rules because the 
detailed nonaudit services disclosure may not be 
of sufficient utility to investors to justify continua- 
tion of the disclosure requirement. In lieu of the 
proxy disclosure, the Commission believes that 
the accounting profession's self-regulatory mecha- 
nism can generate sufficient information to enable 
the Commission, the POB, and other interested 
users to monitor the services performed by ac- 
countants. 


The Commission is withdrawing ASR 264 in a sep- 
arate release issued today. Although the Commis- 
sion’s views expressed in ASR 264 are unchanged 
and registrants and accountants must continue to 
carefully evaluate their relationships to ensure that 
the public maintains confidence in the integrity of 
financial reporting, the Commission is withdrawing 
that release because it may confuse independent 
accountants, audit committees and others who are 
trying to evaluate services performed or to be per- 
formed by the accountants. Moreover, the Com- 
mission believes it has achieved its objective in 
issuing ASR 264. Accountants and their self- 
regulatory structure, audit committees, boards of 
directors and managements are aware of the 
Commission’s views on accountants’ independ- 
ence and should be sensitive to the possible im- 
pact on independence of nonaudit services per- 
formed by accountants. The Commission believes 
it should be able to rely on these persons to en- 
sure adequate consideration of the impact on ac- 
countants’ independence of nonaudit services be- 
cause they share the responsibility to assure that 
the public maintains confidence in the independ- 
ence of accountants. 


The independence of the public accountant—both 
in fact and in appearance—is critical to his role 
under the federal securities laws. Independence is 
the essential attribute of the auditor because, ab- 
sent independence, the auditor's skills and serv- 
ices are of little value. The Commission has the re- 
sponsibility and authority under the securities laws 
to assure that accountants who practice before it 
are independent and, therefore, is prepared to 
take further action if either the fact or appearnce of 
accountants’ independence is questioned serious- 
ly in the future. 
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Accordingly, based on the foregoing, it is pro- 
posed to amend 17 CFR Part 240 by removing 
paragraph (g) from Item 8 of 9240.14a-101. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1933 
Release No. 6342/August 20, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18045/August 20, 1981 


PUBLIC UTILITY CO. ACT OF 1935 
Release No. 22168/August 20, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11913/August 20, 1981 


ACCOUNTING SERIES 
Release No. 297/August 20, 1981 


Rescission of Certain Accounting Series Releases 
and Adoption of Amendments to Certain Rules of 
Regulation S-X Relating to Disclosure of Maturi- 
ties of Long-Term Obligations 


ACTION: Rescission of certain accounting series 
releases and adoption of amendments to certain 
rules of Regulation S-X. 


SUMMARY: The Commission announces the re- 
scission of 13 accounting series releases on the 
basis of a review and determination that the polli- 
cies stated therein no longer have current applica- 
tion or have been superseded by other pronounce- 
ments. The Commission also announces the 
amendment of certain rules in Regulation S-X be- 
cause the information called for by those rules is 
now required by generally accepted accounting 
principles. 


EFFECTIVE DATE: Upon publication in the Feder- 
al Register for the rescission of accounting series 
releases and for years ending after June 15, 1981 
for Regulation S-X amendments. 
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FOR FURTHER INFORMATION CONTACT: Da- 
vid F. Martin or LeGrand C. Kirby, III, Office of the 
Chief Accountant, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549 (202-272-2130). 


SUPPLEMENTARY INFORMATION: 
Rescission of Certain Accounting Series Releases 


Periodically, the Commission reviews its existing 
releases with the objective of determining what 
material is no longer necessary. Today’s action is 
the result of such a review. These releases are be- 
ing rescinded because (1) accounting standards or 
auditing standards promulgated subsequent to the 
issuance of a release provide adequate guidance 
on the particular topic, (2) subsequent Commis- 
sion action effectively supersedes the release, or 
(3) other changed circumstances make the re- 
lease unnecessary. 


The following releases have been rescinded for 
the above reasons: 


ASR No. 2 (May 6, 1937) (11 FR 10913), “Inde- 
pendence of Accountants—Relationship to Regis- 
trant.” 


ASR No. 3 (September 13, 1937) (11 FR 10913), 
“Treatment of Investments in Subsidiaries in Con- 
solidated Statements.” 


ASR No. 5 (May 10, 1938) (11 FR 10913), “Treat- 
ment of Dividends on Corporation’s Own Capital 
Stock Held in Sinking-Fund.” 


ASR No. 41 (December 22, 1942) (11 FR 10928), 
“Conditions Under Which Companies Reporting 
on Forms 10-K and N-30A-1 May File Copies of 
Their Regular Annual Reports to Stockholders in 
Place of Certain of the Financial Statements Re- 
quired to be Filed by Such Forms.” 


ASR No. 56 (November 27, 1946) (11 FR 13958), 
“Procedures Which Management Investment 
Companies May Follow in Allocating Past Divi- 
dends so as to Arrive at (1) the Balance of 
Undistributed Net Income; and (2) Accumulated 
Net Realized Gain or Loss on Investments.” 


ASR No. 62 (June 27, 1947) (15 FR 9104), “Cir- 
cumstances Under Which Independent Public Ac- 
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countants May Properly Express an Opinion, and 
the Form of Such Opinion with Respect to Sum- 
mary Earnings Tables to Be Included in Registra- 
tion Statements Filed Under the Securities Act of 
1933.” 


ASR No. 95 (December 28, 1962) (28 FR 276), 
“Accounting for Real Estate Transactions Where 
Circumstances Indicate that Profits Were Not 
Earned at the Time Transactions Were Re- 
corded.” In 1973, the American Institute of Certi- 
fied Public Accountants (“AICPA”) issued an In- 
dustry Accounting Guide, “Accounting for Profit 


Recognition on Sales of Real Estate’ (the ° 


“Guide’”’). The Guide addresses the concerns de- 
scribed in ASR No. 95 in a comprehensive manner 
and provides guidance regarding the timing of 
profit recognition in other complex real estate 
transactions. The Guide has generally been fol- 
lowed in practice and the Commission’s staff has 
relied on the principles stated therein. The general 
acceptance in practice of the principles articulated 
in the private-sector Guide renders the guidance 
in ASR No. 95 no longer necessary. 


ASR 102 (December 7, 1965) (30 FR 15420), 
“Balance Sheet Classification of Deferred Income 
Taxes Arising from Installment Sales.” 


ASR No. 151 (January 3, 1974) (39 FR 2085), 
“Disclosure of Inventory Profits Reflected in In- 
come in Periods of Rising Prices.” 


ASR No. 166 (December 23, 1974) (40 FR 2678), 
“Disclosure of Unusual Risks and Uncertainties in 
Financial Reporting.” 


ASR No. 169 (January 23, 1975) (40 FR 6483), 
“Financial Disclosure Problems Relating to the 
Adoption of the LIFO Inventory Method.” 


ASR No. 188 (January 7, 1976) (41 FR 4817), “In- 
terpretive Statement by the Commission on Dis- 
closure by Registrants of Holdings of Securities of 
New York City and Accounting for Securities Sub- 
ject to Exchange Offer and Moratorium.” 


ASR No. 264 (June 14, 1979) (44 FR 36156), 
“Scope of Services by Independent Accountants.” 
A discussion of the factors involved in rescinding 
this release is included in a separate release [ASR 
No. 296 (August 20, 1981)], issued concurrently 
with this release. 


Volume 23, No. 7, September 1, 1981 


The Commission is aiso making technical amend- 
ments to the Code of Federal Regulations by re- 
scinding certain ASR’s which are listed in Part 211 
but which have already been superseded by other 
Commission actions. 


Amendment of Certain Rules in Regulation S-X 


The Commission is also amending certain rules in 
Regulation S-X (§ §210.5—02.22(a)(6), 6—-03.16(c), 
6-22.21) by deleting certain sections which re- 
quire disclosure of the aggregate amount of matu- 
rities and sinking fund requirements of long-term 
debt for each of the five years following the latest 
balance sheet date. These rules are being 
amended as a result of the March 1981 issuance 
of FASB Statement No. 47, “Disclosure of Long- 
Term Obligations,” which imposes an identical re- 
quirement. Statement No. 47 is effective for fiscal 
years ending after June 15, 1981; therefore, the 
amendments to Regulation S-X are effective for 
fiscal years ended after June 15, 1981. 


COMMISSION ACTION: The Commission hereby 
rescinds the following releases in the accounting 
series, Part 211 of Title 17, Chapter Il, of the Code 
of Federal Regulations. Accounting Series Re- 
lease Nos. 2, 3, 5, 12, 37, 41, 54, 56, 62, 95, 102, 
138, 151, 159, 166, 169, 172, 188, 211, 225, 235, 
264. 


TEXT OF AMENDED RULES 


Part 210 of Title 17 CFR Chapter II is amended as 
follows: 


PART 210—FORM AND CONTENT OF AND RE- 
QUIREMENTS FOR FINANCIAL STATE- 
MENTS, SECURITIES ACT OF 1933, SECURI- 
TIES EXCHANGE ACT OF 1934, PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, 
INVESTMENT COMPANY ACT OF 1940, AND 
ENERGY POLICY AND CONSERVATION ACT 
OF 1975 


1. By revising §210.5-02.22(a) to read as follows: 


§210.5-02 Balance sheets. 


* * * 


22. Bonds, mortgages and other long-term debt, 
including capitalized leases. (a) State separately, 
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in the balance sheet or in a note thereto, each is- 
sue or type of obligation and such information as 
will indicate (see §210.4—06): 


(1) the general character of each type of debt 
including the rate of interest; (2) the date of matu- 
rity, or, if maturing serially, a brief indication of the 
serial maturities, such as ‘maturing serially from 
1980 to 1990”; (3) if the payment of principal or in- 
terest is contingent, an appropriate indication of 
such contingency; (4) a brief indication of priority; 
and (5) if convertible, the basis. For amounts owed 
to related parties, see §210.4—08(k). 


* * * * 


2. By revising §210.6—03.16(c) to read as follows: 


§210.6-03 Balance sheets, statements of assets 
and liabilities. 


(c) Other long-term debt. Indicate whether se- 
cured. State separately (1) total of amounts due 
directors and officers; and (2) other long-term 
debt, specifying any significant item. 


* * * * 


3. By revising §210.6—22.21 as follows: 


§210.6—22 Balance sheets. 


* * * 


21. Other long-term debt. Indicate whether se- 
cured. State separately (a) total of amounts due 
directors and officers; and (b) other long-term 
debt, specifying any material item. The amount 
and terms (including commitment fees and the 
conditions under which commitments may be with- 
drawn) of significant unused commitments for 
long-term debt that would be disclosed under this 
rule if used shall be disclosed in the notes to the fi- 
nancial statements. 
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These amendments are adopted pursuant to au- 
thority in Sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 
77f, 779, 77h, 77j, 77s(a) of the Securities Act of 
1933 and Sections 12, 13, 15(d) and 23(a) [15 
U.S.C. 78/, 78m, 780(d), 78w(a)] of the Securities 
Exchange Act of 1934. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6343/August 20, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18049/August 20, 1981 


PUBLIC UTILITY HOLDING CO. ACT of 1935 
Release No. 22169/August 20, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 652/August 20, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11914/August 20, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 7711/August 20, 1981 


Disposition of Initial Decisions on Administrative 
Review. 


ACTION: Final Rule. 


SUMMARY: The Commission is amending its 
Rules of Practice to provide that in the event a ma- 
jority of participating Commissioners were unable 
to reach a decision on the merits on review of an 
initial decision by an Administrative Law Judge the 
initial decision will be of no effect. 


EFFECTIVE DATE: Upon publication in the Feder- 
al Register. 


FOR FURTHER INFORMATION CONTACT: 
Thomas P. Lemke, Esq., Office of the General 
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Counsel, Securities and Exchange Commission, 
Room 741, 500 North Capitol Street, Washington, 
D.C. 20549, (202) 272-2493. 


SUPPLEMENTARY INFORMATION: The rule is 
intended to deal solely with the effect of a split 
Commission vote on the initial decision of an 
Administrative Law Judge (‘ALJ’). Thus, the rule 
provides in essence that the proceeding would 
stand in the same posture as if it had gone directly 
to the Commission without an initial decision by an 
ALJ. The rule is not intended to limit the flexibility 
of the Commission to decide the consequences 
which may flow from having treated an initial deci- 
sion as having no effect in a particular proceeding 
or type of proceeding. 


The Commission finds, in accordance with the 
Administrative Procedure Act (‘APA’), 5 U.S.C. 
§553(b)(A) and 5 U.S.C. §553(d), that this amend- 
ment relates solely to agency organization, proce- 
dure or practice and does not relate to a substan- 
tive rule. Accordingly, notice and opportunity for 
public comment pursuant to the APA is not neces- 
sary and the foregoing action becomes effective 
immediately upon publication in the Federal Reg- 
ister. 


Accordingly, Part 201 of Chapter I! of Title 17 of 
the Code of Federal Regulations is amended by 
adding paragraph (g)(3) to §201.17 to read as fol- 
lows: 


PART 201—RULES OF PRACTICE 


§201.17 Review by the Commission of initial deci- 
sion by hearing officers. 


* * 


(3) In the event a majority of participating Com- 
missioners do not agree to a disposition on the 
merits, the initial decision shall be of no effect, and 
an order will be issued in accordance with this re- 
sult. 


(Sec. 19(a), 48 Stat. 85, 48 Stat. 908; 
Sec. 23(a), 48 Stat. 901; Sec. 20(a), 49 
Stat. 833; Sec. 319(a), 53 Stat. 1173; 
Sec. 38(a), 54 Stat. 841; Sec. 211(a), 
54 Stat. 855; (15 U.S.C. 77s(a), 78w(a), 
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79t(a), 77sss(a), 
80b-11(a))). 


80a-37(a), 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18032/August 14, 1981 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
Eleven Wall Street 
New York, New York 10005 


(SR-NYSE-81-17) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’), notice is hereby given that on August 3, 
1981 the New York Stock Exchange, Inc. 
(“NYSE”) filed with the Commission copies of a 
proposed rule change which would amend para- 
graph .40 of the NYSE’s Rule 103A, the “sunset” 
provision, to extend the rule’s effectiveness from 
August 15, 1981 to October 31, 1981.' Rule 103A 





1Rule 103A was approved by the Commission as 
a two-year pilot program, terminating on May 15, 
1981. Securities Exchange Act Release No. 15827 
(May 15, 1979), 44 FR 100 (May 22, 1979). On 
May 8, 1981, the Commission approved an 
amendment to Rule 103A (SR-NYSE-81-12) 
which extended the rule’s effectiveness to August 
15, 1981. Securities Exchange Act Release No. 
17779 (May 8, 1981), 46 FR 26981 (May 15, 
1981). 
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provides for the evaluation of specialist perform- 
ance and establishes a non-disciplinary procedure 
for the reallocation of stocks due to substandard 
specialist performance. The NYSE previously filed 
with the Commission a_= proposal 
(SR-NYSE-81-11) to delete the “sunset” provi- 
sion of Rule 103A in order to make the rule perma- 
nent.? This proposal is now under consideration by 
the Commission. 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
mission within 21 days from the date of this publi- 
cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, DC 20549. Reference should be 
made to File No. SR-NYSE-81-17. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for ins mission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof, in that the two-year pilot program under 
Rule 103A expires on August 15, 1981, unless ex- 
tended. The Commission believes that it is appro- 
priate to continue the program on a pilot basis 
while it considers the NYSE’s proposal 





2Notice of publication of this filing was given by a 
Commission release (Securities Exchange Act Re- 
lease No. 17750, April 23, 1981) and by publica- 
tion in the Federal Register (46 FR 24351, April 
30, 1981). 
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(SR-NYSE-81-11) to make Rule 103A perma- 
nent. 


IT IS THEREFORE ORDERED, pursuant to Sec- 9 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18033/August 14, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY 


THE AMERICAN STOCK EXCHANGE, INC. 
FILE NO. SR-Amex-81-13 


The American Stock Exchange, Inc. (the “Amex’’) 
submitted on August 10, 1981, a proposed rule 
change under Section 19(b) of the Securities Ex- 
change Act of 1934 (the “Act’’), and Rule 19(b)-4 
thereunder, to amend Commentary .05 of Amex 
Rule 155. The rule presently provides that if a spe- 
cialist elects to take or supply for his own account 
securities named in an order entrusted to him by 
another member, the specialist must promptly no- 
tify the member who must either confirm or reject 
the transaction. Under the proposed amendment, 
a specialist would no longer be required to provide 
notice to the member when he executes as princi- 
pal limit orders received through the Post Execu- 
tive Reporting System (‘PER’) or the Amex Op- 
tions Switch System (“AMOS”). With respect to 
such transactions, a specialist would be required 
only to furnish the normal execution report which 
follows the execution of any PER or AMOS order. 
A member organization would then be permitted to 
reject such transactions provided that it acts 
promptly after receiving the execution report and 
provides written notice of the rejection to the spe- 
cialist. Any transaction not rejected in this manner 
would be deemed to be confirmed. 
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In addition, the proposed rule change would 
amend Commentary .05 with respect to custom- 
ers’ limit orders that floor brokers have entrusted 
to specialists for execution, or which specialists 
have received directly from the floor booths of 
member firms. The rule presently provides that 
when a specialist executes such an order, as prin- 
cipal, he must fill out a special form to give notice 
to the member who placed the order, who must 
then confirm or reject the order. Under the pro- 
posed rule change specialists would be relieved of 
the obligation to fill out special forms to give notice 
of transactions in which they act as principal. In- 
stead, specialists would be permitted to give no- 
tice by stamping each such order ticket with a uni- 
form notation, such as “principal transaction.” 
Moreover, any transaction not specifically rejected 
would be deemed to be confirmed. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 17, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-Amex- 81-13. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


Volume 23, No. 7, September 1, 1981 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18034/August 14, 1981 


In the Matter of 


THE DEPOSITORY TRUST COMPANY (‘“‘DTC’’) 
55 Water Street 
New York, New York 10041 


(SR-DTC-81-3) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On July 2, 1981, DTC filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’”) and Rule 19b-4 thereunder, copies of a 
proposed rule change that would establish a pro- 
gram for the deposit of any withdrawal of the bear- 
er form of debt securities issued by state and local 
governments. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
34-17917, July 6, 1981) and by publication in the 
Federal Register (46 FR 35025, July 13, 1981). 
No written comments were received by the Com- 
mission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to clearing agencies and, in particular, the 
requirements of Section 17A and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 


tion 19(b)(2) of the Act, that the proposed rule 
change be, and it hereby is, approved. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18035/August 14, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE CHICAGO BOARD OPTIONS 
EXCHANGE, INCORPORATED 


File No. SR-CBOE-81-15 


The Chicago Board Options Exchange, Incorpo- 
rated (“CBOE”) submitted on August 5, 1981, a 
proposed rule change under Rule 19b—4 to modify 
its rules applicable to margin for spread positions 
in GNMA options and to clarify that long GNMA 
options positions have no loan value in a margin 
account. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 17, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-CBOE-81-15. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
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mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18036/August 14, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY NEW YORK 
STOCK EXCHANGE, INC. 


File No. SR-NYSE-81-16 


The New York Stock Exchange, Inc. (“NYSE”) 
submitted, on July 31, 1981, a proposed rule 
change under Rule 19b-4 to increase rates 
charged to NYSE ticker and ticker display sub- 
scribers. The proposed rule change is designed to 
recover the incremental bond ticker network and 
delayed prices ticker network expenses resulting 
from Western Union rate increases recently ap- 
proved by the Federal Communications Commis- 
sion (the “FCC’). Three Western Union rate in- 
creases are involved. Two are “pass-throughs”’ of 
rate increases granted to the American Telephone 
and Telegraph Company by the FCC. The third is 
an increase attributed by Western Union to its 
higher costs in providing service. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (the “Act’’). At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
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made in the Federal Register during the week of 
August 17, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, DC 
20549. Reference should be made to File No. 
SR-NYSE-81-16. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18037/August 14, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY AMERICAN STOCK EXCHANGE, 
INC. 


File No. SR-Amex-81-12 


The American Stock Exchange, Inc. (‘Amex’) 
submitted on July 27, 1981, a proposed rule 
change under Rule 19b-4 to amend Amex Rule 
421, which regulates member organization super- 
vision of discretionary accounts. The proposal 
would delete the present requirement that each 
discretionary order must be initialed on the day 
entered by a general partner, officer or manager of 
the member organization who has been delegated 
written authority to give such approval and who is 
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not exercising the discretionary authority.1 The 
proposal would retain the requirement that discre- 
tionary accounts receive frequent appropriate su- 
pervisory reviews, but these reviews no longer 
would have to be conducted by a general partner 
or officer of the member organization. Finally, the 
proposal would add a requirement that each mem- 
ber organization maintain a written statement of its 
supervisory procedures governing discretionary 
accounts. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 17, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-AMEX-81-12. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission's Public Reference Room. 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 





1In its submission, the Amex indicated that mem- 
ber organizations that do not have advanced mon- 
itoring capabilities will be required to retain their 
present order approval procedures as part of their 
internal surveillance system. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18038/August 14, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY NATIONAL ASSOCIATION OF SE- 
CURITIES DEALERS, INC. 


File No. SR-NASD-81-19 


The National Association of Securities Dealers, 
Inc. submitted on August 7, 1981, a proposed rule 
change under Rule 19b-4 of the Securities Ex- 
change Act of 1934 to adopt Appendix F to Article 
lll, Section 34 of its Rules of Fair Practice. Appen- 
dix F prescribes standards of fairness and reason- 
ableness for members or persons associated with 
a member who participate in the public offering of 
a direct participation program. This includes the 
establishment of investor suitability criteria and 
disclosure concerning 1) a direct participation pro- 
gram’s liquidity, marketability and tax conse- 
quences; 2) minimum financial qualifications for 
prospective investors; 3) guidelines for 
organizational and offering expenses, including 
compensation arrangements, related to such an 
offering. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 17, 1981. In order to assist the Commis- 
sion in determining whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments concern- 
ing the submission should file six copies thereof 
with the Secretary of the Commission, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-81-19. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments also will be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18039/August 17, 1981 


NOTICE OF FILING OF AMENDMENTS TOA 
PROPOSED RULE CHANGE BY CHICAGO 
BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-80-8 


The Chicago Board Options Exchange, Incorpo- 
rated (“CBOE”) submitted on August 12, 1981, 
amendments to its proposed rule change under 
Rule 19b-4 relating to the establishment of a mar- 
ket for trading options on U.S. Treasury securities. 
The amendments would consolidate in a separate 
chapter exchange rules governing options on U.S. 
Government securities (other than Government 
National Mortgage Association pass-through secu- 
rities) and would amend the terms of the proposed 
rules to, among other things, increase position and 
exercise limits, modify the options expiration cy- 
cle, eliminate the limit order book, require sepa- 
rate account approval for U.S. Government securi- 
ties options trading, and require corporate 
affiliates of market makers in U.S. Government se- 
curities options to make all books and records per- 
taining to trading in Government securities, and fu- 
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tures and options thereon, available to the 
exchange for surveillance and investigation pur- 
poses. ' 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 17, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-CBOE-80-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Notice of Amendment No. 1 to SR-CBOE-80-8 
was given in a Commission release (Securities Ex- 
change Act Release No. 17325 (November 21, 
1980) ) and by publication in the Federal Register 
(45 FR 79612 (December 1, 1980) ). The Commis- 
sion solicited additional comments on the proposal 
in Securities Exchange Act Release No. 17795 
(May 11, 1981), 46 ER 27430 (May 19, 1981). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18040/August 18, 1981 


An order has been issued granting the application 
of LOUISIANA GENERAL SERVICES, INC. to 
withdraw its common stock ($1 par value) from 


listing and registration on the American Stock Ex- 
change, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18041/August 18, 1981 


In the Matter of Applications of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 


SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (‘“Phix’) has 
filed applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1[17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following securities which are listed on 
another national securities exchange:' 


Dow Jones & Company, Inc. 
Common Stock, $1 Par Value (File 
No. 7-5984) 


National Medical Care, Inc. 
Common Stock, $.20 Par Value (File 
No. 7—5985) 





1Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 39261 (July 
31, 1981). The Commission has received no com- 
ments with respect to these applications. 
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The Pillsbury Co. 
Common Stock, No Par Value (File 
No. 7-5986) 


Scientific-Atlanta, Inc. 
Common Stock, $.50 Par Value (File 
No. 7-5987) 


Wendy’s International, Inc. 
Common Stock, $.10 Par Value (File 
No. 7-5988) 


The Commission finds that approval of the Phix’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the Phix is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-—1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the Phix are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the Phix applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named securities 
are hereby approved. 
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For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18042/August 18, 1981 


A notice has been issued giving interested per- 
sons until September 8, 1981 to comment on the 
applications of the Midwest Stock Exchange, In- 
corporated for unlisted trading privileges in five is- 
sues which are listed and registered on one or 
more other national securities exchanges and are 
reported in the consolidated transaction reporting 
system. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18043/August 19, 1981 


A notice has been issued giving interested per- 
sons until September 9, 1981 to comment on the 
application of CENTRAL POWER AND LIGHT 
COMPANY to terminate unlisted trading privileges 
in its 4% Preferred Stock ($100 Par Value) on the 
American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18044/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6341/August 20, 1981 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18045/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6342/August 20, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18046/August 20, 1981 


SELF-UNDERWRITING BY NONMEMBER 
BROKERS OR DEALERS 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Commission is proposing to 
amend its rule imposing certain requirements on 
brokers or dealers that are not members of a reg- 
istered securities association and that underwrite 
or otherwise participate in the distribution of their 
own securities or those of an affiliate. The pro- 
posed amendment would create a conditional ex- 
ception to that rule for nonmember brokers or 
dealers that limit their business to participation in 
the offer and sale of securities issued by an affili- 
ate that is not a broker or dealer. 


DATE: Comments must be received on or before 
October 30, 1981. 


ADDRESSES: Interested persons should submit 
three copies of their views and comments to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. S7-902. All submissions will be 
made available for public inspection at the Com- 
mission’s Public Reference Section, Room 6101, 
1100 L Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Colleen Curran Harvey, Esq. 

Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 272-2826. 


SUPPLEMENTARY INFORMATION: 


Background 
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Securities Exchange Act Rule 15b10-9, the SECO 
“self-underwriting” rule,’ prohibits a SECO broker- 
dealer from underwriting or otherwise participating 
in any public offering? of its own securities or the 
securities of an affiliate, unless several conditions 
are met. If the SECO broker-dealer wishes to par- 
ticipate in a distribution of its own or an affiliate’s 
securities, two independent underwriters must per- 
form several functions in connection with the offer- 
ing. The price of the issue must not be higher than 
the price jointly recommended by the two inde- 
pendent underwriters. The independent underwrit- 
ers must also participate in the preparation of the 
registration statement and the prospectus, offering 
circular, or other comparable document, must ex- 
ercise due diligence with respect to the prepara- 
tion of those documents, and must assume full le- 
gal responsibilities and liabilities of an underwriter 
under the Securities Act of 1933. Independent le- 
gal counsel for the underwriter must review the ap- 
plicable documents and issue an opinion that the 
documents conform to the requirements of the fed- 
eral securities laws. The rule also requires that the 
broker-dealer issuer or broker-dealer affiliate have 
been actively engaged in the investment banking 
or securities business for five years and have 
shown a profit for three of those years.° 


Rule 15b10-9 was adopted on December 4, 
1972,4 following the adoption of a comparable rule 





117 CFR 240.15b10-9. Rule 15b10-9 applies 
only to broker-dealers that are not members of the 
National Association of Securities Dealers, Inc. 
(“SECO broker-dealers’’). 


2Rule 15b10-9 applies to all public offerings, 
including secondary distributions and Regulation A 
offerings. 


3 Additional conditions are imposed when the se- 
curities of a non-broker-dealer issuer are being 
distributed. The issuer must provide in the pro- 
spectus, offering circular, or other comparable 
document financial statements for the immediately 
preceding three years and a certified balance 
sheet for the last fiscal year. The issuer must also 
represent that after the distribution it will send cer- 
tain periodic financial and operational reports to its 
security holders. 


4 Securities Exchange Act Release No. 9883 (Dec. 
4, 1972), 37 FR 26297 (1972). 
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by the National Association of Securities Dealers, 
Inc. (the “NASD”).5 These “self-underwriting” 
rules were promulgated when a number of brokers 
and dealers first began to raise capital by offering 
their own securities to the public. 


When the Commission proposed to adopt Rule 
15b10-9,® it stated that two policy objectives had 
prompted proposal of the rule: first, the avoidance 
of conflicts of interest that may cause abusive 
practices by underwriters that distribute their own 
or an affiliate’s securities to the public, and, sec- 
ond, the desirability of arm’s length bargaining be- 
tween underwriters and issuers. Arm's length bar- 
gaining between the issuer and the underwriter 
has been viewed as a method for providing some 
assurance that the securities are distributed to the 
public at a fair price and on fair terms, since the 
underwriter has a self-interest in maintaining its 
reputation in the investment banking community 
and among investors. 


When the Commission adopted Rule 15b10-9 in 
1972, it recognized that it might not be necessary 
to require that all self-underwritten offerings be 
conducted in accordance with the terms of the 
rule. Accordingly, the Commission provided an op- 
portunity for SECO broker-dealers to apply for ex- 
emptions on a case-by-case basis. Since adoption 
of the rule, the Commission has granted thirty-two 
conditional exemptions and has denied one 
exemptive request.’ Thirty-two of the thirty-three 





5 NASD By-laws, Article 1V, Section 2, Schedule E; 
NASD Manual (CCH) § 1402. 


6 Securities Exchange Act Release No. 9555 (April 
12, 1972), 37 FR 7709 (1972). 


7 Most exemptive requests have involved offerings 
of debt securities by issuers representing a rela- 
tively broad spectrum of companies. They include 
agricultural cooperative associations, commercial 
and consumer financing companies, real estate 
development companies, mortgage banking cor- 
porations, oil and gas exploration companies and 
a computer technology company. Many of those 
issuers have been established, profitable 
companies, but newly formed holding companies 
and small companies making their first offerings 
have also requested exemptions. The Commission 
has delegated to the Division of Market Regulation 
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exemptive requests received were made by SECO 
broker-dealers that limited their business to 
participating in the offer and sale of securities is- 
sued by an affiliate that was not a broker-dealer 
(“Special Purpose Broker-Dealers’”’).® As a result 
of its experience in considering those exemptive 
requests, the Commission has concluded that the 
rule presents special problems for Special Pur- 
pose Broker-Dealers. In order to eliminate those 
problems, the Commission today is proposing to 
amend Rule 15b10-9 to create an exception from 
the rule’s requirements for Special Purpose 
Broker-Dealers.2 The proposed amendment es- 
sentially codifies the conditions imposed by the 
Commission in granting exemptive requests of 
Special Purpose Broker-Dealers. 





the authority to grant exemptions from Rule 
15b10-9 with respect to the participation of a 
SECO broker-dealer in the offering of debt securi- 
ties issued by an affiliate of the broker-dealer. 17 
CFR 200.30-3(a)(26). 


8 It is apparent that issuers establish Special Pur- 
pose Broker-Dealers for several reasons. Some 
may believe that forming an affiliated broker to dis- 
tribute their securities may be more cost-effective 
than engaging the services of an established in- 
vestment banking firm. In that connection, if em- 
ployees of an issuer participate in the distribution 
of the issuer’s securities broker-dealer registration 
may be required under Section 15(a) of the Secu- 
rities Exchange Act of 1934 (see Securities Ex- 
change Act Release No. 13195 (January 21, 
1977), 42 FR 5084). Cost savings that an issuer 
may gain by distributing its securities through an 
affiliated broker-dealer may, however, be substan- 
tially reduced or even lost entirely inasmuch as ex- 
isting Rule 15b10-9 requires a substantial partici- 
pation by two independent underwriters in the 
offering. 


’ The Commission has granted some requests for 
exemptions from the rule by Special Purpose 
Broker-Dealers for future offerings of securities 
that are offered and sold in a substantially similar 
manner and under substantially similar terms and 
conditions as the offering for which an exemption 
has been granted to such Special Purpose Broker- 
Dealers. These Special Purpose Broker-Dealers 
would be required to comply with any new provi- 
sions of Rule 15b10-9 if such provisions were 
adopted. 
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Discussion of the Proposed 
Amendment 


As noted above, the proposed amendment pro- 
vides that the provisions of Rule 15b10-9 do not 
apply to SECO broker-dealers that limit their busi- 
ness to participating in the offer and sale of securi- 
ties issued by an affiliate that is not a broker- 
dealer, i.e., Special Purpose Broker-Dealer. The 
proposed exception is conditional. It would require 
the Special Purpose Broker-Dealer to deliver to its 
customers a prospectus, offering circular, or other 
comparable document that would be required to 
contain certain facts of significance in a self- 
underwritten offering. The proposed amendment is 
intended both to alleviate the problems that Spe- 
cial Purpose Broker-Dealers have encountered in 
complying with Rule 15b10-9 and to promote the 
purposes of the rule. 


The disclosure document in a self-underwritten of- 
fering would be required to set forth in a prominent 
place certain significant facts. The document 
would have to disclose: (1) that the Special Pur- 
pose Broker-Dealer is an affiliate of the issuer of 
the securities being offered and that its business is 
limited to the offer and sale of the nonbroker or 
dealer affiliate’s securities, (2) the amount of com- 
missions or other compensation to be paid to the 
Special Purpose Broker-Dealer or the formula for 
determining such compensation, and (3) whether 
or not persons other than associated persons of 
the issuer or of the Special Purpose Broker- 
Dealer'® participated in determining the price and 
other terms of the offering and, if so, such per- 
sons’ names and a brief account of their business 
experience during the past five years. 


The disclosure requirements of the proposed 
amendment are intended primarily to inform inves- 
tors of facts that would appear to be pertinent to 
an investor's understanding of the nature of a self- 
underwritten offering. By conditioning the excep- 
tion on disclosure of facts relating to the affiliation 





10 The term ‘‘associated person” would include an 
officer, director, or employee of an issuer or of a 
SECO broker-dealer (or any person occupying a 
similar status or performing similar functions), or a 
person directly or indirectly controlling, controlled 
by, or under common control with an issuer or a 
SECO broker-dealer. 
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of the issuer and the Special Purpose Broker- 
Dealer and to the commissions or other compen- 
sation it will be paid, the amendment would alert 
investors of the conflicts of interest inherent in that 
affiliation. The requirement to disclose who partici- 
pated in the determination of the price and other 
terms of the offering is also intended to inform in- 
vestors of facts that appear to be pertinent in the 
context of a self-underwritten offering. That disclo- 
sure requirement would not, however, apply to 
lawyers and accountants who participated in 
preparing the prospectus and advising the issuer 
in the ordinary course of performing legal and ac- 
counting services in connection with the offering. 


The amendment to Rule 15b10-9 is proposed to 
be adopted pursuant to the Securities Exchange 
Act of 1934, and particularly Sections 3, 10, 15 
and 23 thereof (15 U.S.C. 78c, 78j, 780 and 78w). 


Regulatory Flexibility Act 
Certification 


Section 603(a)'' of the Administrative Procedure 
Act, 12 as amended by the Regulatory Flexibility 
Act (‘Flexibility Act’),’* generally requires the 
Commission to undertake a regulatory flexibility 
analysis of all proposed rules, or proposed rule 
amendments, to determine the impact of such 
rulemaking on “small entities.” '* Section 605(b) of 
the Flexibility Act, however, specifically exempts 
from this requirement any proposed rule, or pro- 
posed rule amendment, which, if adopted, would 
not have a “significant impact on a substantial 
number of small entities.” The amendment to Rule 
15b10-9 creates an exception from Rule 15b10-9 
which, if adopted, should ease regulatory burdens 





115 U.S.C. 603(a). 
125 U.S.C. 551 et seq. 


13 Pub. L. No. 96-354 (September 19, 1980), 94 
Stat. 1164, [1980] U.S. Code Cong. & Ad. News 
1169. 


14 Although Section 601(b) of the Flexibility Act 
defines the term ‘small entity,” the statute permits 
agencies to formulate their own definitions. The 
Commission has published its proposed defini- 
tions in Securities Act Release No. 6302 (March 
20, 1981), 46 FR 19251 (March 30, 1981). 
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on certain SECO broker-dealers. Moreover, the 
disclosure provisions of the proposed amendment 
merely supplement the information that wouid oth- 
erwise be provided in the prospectus or other dis- 
closure document and the additional information 
should be readily available to the issuer and the 
SECO broker-dealer. In general, under the pro- 
posed amendment the costs of self-underwriting 
for SECO broker-dealers, including those broker- 
dealers that the Commission proposes to define 
as a “small business” or “small organization” for 
purposes of the Flexibility Act,'5 should be less 
than the costs of complying with the requirements 
of existing Rule 15b10-9. Accordingly, the Chair- 
man of the Commission has certified that the pro- 
posed amendment to Rule 15b10-9, if adopted, 
would not have a significant economic impact on a 
substantial number of small entities. 


Text of Proposed Amendment 


The Commission proposes to amend Part 240 of 
Chapter II of Title 17 of the Code of Federal Regu- 
lations by adding paragraph (c)(3) to 
§ 240.15b10-9 to read as follows: 





1S A broker-dealer under the Commission’s pro- 
posed definition of ‘small business” or “small or- 
ganization” is one that 


(1) Ils permitted to maintain the amount 
of net capital specified in 
§ 240.15c3-1(a)(2) or (a)(3); 


(2) Had less than six partners, officers 
and employees on a last business 
day of the preceding calendar year 
(or in the time that it has been in 
business, if shorter); and 


(3) Is not affiliated with any person (oth- 
er than a natural person) that is not 
a small business or small organiza- 
tion as defined in this section. 


Since the Commission is using its proposed, but 
not yet adopted, definitions of small entities in its 
evaluation of the proposed amendment to Rule 
15b10-9, the Commission seeks comment on 
whether the use of those proposed definitions are 
appropriate in this context. 
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PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES EX- 
CHANGE ACT OF 1934 


§ 240.15b10-9 Standards for the un- 
derwriting or participation by non- 
member broker-dealers in the public 
distribution of their own or affiliate’s 
securities. 


CS aes 


(3) The provisions of this rule shall not apply to a 
nonmember broker or dealer that limits its busi- 
ness to participating in the offer and sale of securi- 
ties issued by an affiliate that is not a broker or 
dealer; 


Provided, however, That: 


(i) The nonmember broker or dealer delivers to its 
customers a prospectus, offering circular, or other 
comparable document that discloses in a promi- 
nent place: 


(A) that the nonmember broker or dealer is an af- 
filiate of the issuer of the securities being offered 
and that its business is limited to the offer and sale 
of securities issued by a nonbroker or dealer affili- 
ate, 


(B) the amount of commissions or other compen- 
sation to be paid to the nonmember broker or the 
formula for determining such compensation, and 
(C) whether or not persons other than associated 
persons of the issuer or of the nonmember broker 
or dealer participated in determining the price and 
other-terms of the offering and such persons’ 
names and a brief account of their business expe- 
rience during the past five years. 


* * * 


Solicitation of Comments 


All interested persons are invited to submit written 
views concerning the proposed amendment to 
Rule 15b10-9. Three copies of each written sub- 
mission should be filed with George A. 
Fitzsimmons, Secretary of the Commission, 500 
North Capitol Street, Washington, D.C. 20549, not 
later than October 30, 1981. Reference should be 
made to File No. S7-902. All submissions will be 
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available for public inspection at the Commission’s 
Public Reference Section, Room 6101, 1100 L 
Street, N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18047/August 20, 1981 


In the Matter of Applications of the 
BOSTON STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (“BSE”’) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Apache Corp. 
Common Stock, $1.25 Par Value (File 
No. 7-6021) 


Clevepak Corp. 
Common Stock, $1 Par Value (File 
No. 7-—6022) 


Flow General Inc. 
Common Stock, $.10 Par Value (File 
No. 7-6023) 





1 Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 39922 (Au- 
gust 5, 1981). The Commission has received no 
comments with respect to these applications. 
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Quaker State Oil Refining Corp. 
Common Stock, $1 Par Value (File 
No. 7-6024) 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the BSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3—-1 under the Act [17 
CFR 240.11Aa3—1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the BSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the BSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are here- 
by approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18048/August 20, 1981 


In the Matter of Applications of the 


PACIFIC STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE’”’) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Sunshine Mining Company 
Common Stock, $.50 Par Value (File 
No. 7-6019) 


Wendy’s International, Inc. 
Common Stock, No Par Value (File 
No. 7-6020) 


The Commission finds that approval of the PSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the PSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3—1]. The availability of last sale in- 
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formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the PSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the PSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges of the Pacific Stock 
Exchange in the above named securities are here- 
by approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18049/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6343/August 20, 1981 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22160/August 14, 1981 


In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


ALABAMA POWER COMPANY 

GEORGIA POWER COMPANY 

GULF POWER COMPANY 

MISSISSIPPI POWER COMPANY 

SOUTHERN COMPANY SERVICES, INC. 

SOUTHERN ELECTRIC GENERATING 
COMPANY 


(70-6617) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF COMMON STOCK IN CONNECTION WITH 
EMPLOYEE STOCK OWNERSHIP PLAN 


The Southern Company (‘‘Southern’’), a registered 
holding company, and its above-named subsidiary 
companies have filed an application-declaration 
with this Commission pursuant to Sections 6(a), 7, 
9(a), and 10 of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rule 50(a)(5) promulgated 
thereunder. 


Southern proposes to issue and sell up to a maxi- 
mum of $35,000,000 in value of its authorized but 
unissued shares of common stock, par value $5 
per share, in order to provide common stock to 
fund The Employee Stock Ownership Plan of The 
Southern Company System (‘‘Plan’) for the Plan 
Year 1980, including any reinvestment of cash div- 
idends on such stock by direct purchases of com- 
mon stock from Southern. Southern intends to ap- 
ply the proceeds it receives from the sale of the 
additional common stock for further equity invest- 
ments as authorized by this Commission (File 
No. 70-6549) and as may be hereafter so author- 
ized for other corporate purposes. 
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The application-declaration states that in order to 
encourage and assist employees of Southern’s 
subsidiaries to acquire ownership of Southern’s 
common stock and thereby promote in the em- 
ployees a strong interest in the successful opera- 
tion of The Southern Company System, Southern 
Company Services, Inc., Alabama Power Compa- 
ny, Georgia Power Company, Gulf Power Compa- 
ny, Mississippi Power Company, and Southern 
Electric Generating Company (the “Employing 
Companies”) have adopted the Plan, effective 
January 1, 1976. The Employing Companies will 
be entitled to an additional 1% investment tax 
credit which they otherwise would not be able to 
claim. In addition the Employing Companies may 
elect to make further contributions of common 
stock or cash in an annual amount of up to % of 
1% of their qualified investment in property to the 
extent that such contributions are matched for that 
year by voluntary contributions by Plan partici- 
pants for their own accounts. Thus, in effect, mon- 
ey that would otherwise be paid in taxes is used to 
provide employees with an ownership interest in 
Southern. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. The fees and expenses to be 
incurred in connection with the transactions are 
estimated at $59,000. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22128), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22161/August 14, 1981 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


(70-6051) 


ORDER AUTHORIZING SUBSIDIARY TO ISSUE 
AND SELL COMMON STOCK TO PARENT 
HOLDING COMPANY 


Middle South Utilities, Inc. (“MSU”), a registered 
holding company, and Middle South Energy, Inc. 
(“MSE”), a wholly-owned subsidiary of MSU, have 
filed a post-effective amendment to an application- 
declaration previously filed with this Commission 
pursuant to Sections 6(a), 7, 9(a), 10 and 12(f) of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 43 promulgated thereunder. 


By an order dated October 21, 1980, in this mat- 
ter, MSE was authorized to issue and sell to MSU 
up to 50,000 additional shares (“1981 Common 
Stock’) of MSE’s no par common stock from time 
to time through December 31, 1981, at a price of 
$1,000 per share. As of June 5, 1981, MSE has 
sold 13,300 shares of such stock to MSU. It now 
appears that in addition to the 36,700 unsold 
shares of 1981 Common Stock it may be necessa- 
ry for MSE to sell to MSU up to an additional 
50,000 shares of common stock through Decem- 
ber 31, 1982 (‘Additional Shares’). The proceeds 
of such sales will be used by MSE to finance, in 
part, construction of the Grand Gulf generating fa- 
cility near Natchez, Mississippi. Sales of the Addi- 
tional Shares will be timed to coincide with MSE’s 
cash needs for construction of the Grand Gulf 
plant. 


It is stated that no special or separable fees, com- 
missions or expenses will be incurred in connec- 
tion with the proposed transactions. No state or 
federal regulatory authority, other than this Com- 
mission, has jurisdiction over the proposed trans- 
actions. 


Due notice of the filing of said post-effective 
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amendment to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22134), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22162/August 14, 1981 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER 
COMPANY 

Selden Street 

Berlin, Connecticut 06037 


(70-6629) 


NOTICE OF PROPOSAL TO ISSUE AND SELL 
FIRST AND REFUNDING MORTGAGE BONDS 


Connecticut Light and Power Company, (“CL&P”), 
an electric utility subsidiary of Northeast Utilities, a 
registered holding company, has filed an 
application-declaration pursuant to Section 6(b) of 
the Public Utility Holding Company Act of 1935 
(‘Act’) and Rule 50 thereunder. 


CL&P proposes to issue and sell not later than 
June 30, 1982 up to $80,000,000 in principal 
amount of its first and refunding mortgage bonds 
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having a term of not less than five nor more than 
thirty years. The terms will be determined by com- 
petitive bidding unless market conditions at the 
time of the offering are unfavorable, in which case 
CL&P may request by amendment to be excepted 
from the competitive bidding requirements of Rule 
50 of the Act. The bonds are to be issued under 
CL&P’s Indenture of Mortgage and Deed of Trust 
dated as of May 1, 1921 as heretofore supple- 
mented and amended and as proposed to be fur- 
ther supplemented. 


CL&P intends to use the net proceeds from the 
sale of the bonds to repay a portion of its short 
term borrowings, to finance in part its construction 
program and for other corporate purposes. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
September 8, 1981 to the Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549, and serve a copy on the applicants at the 
address specified above. Proof of service (by affi- 
davit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
requests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order is- 
sued in this matter. After said date the application 
as filed or as it may be amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22163/August 18, 1981 


In the Matter of 
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a 


OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44701 


(70-6631) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


Ohio Power Company, (“Ohio Power’), a public- 
utility subsidiary of American Electric Power Com- 
pany, Inc., a registered holding company, has filed 
an application with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rule 50 thereunder. 


Ohio Power proposes to issue and sell, at compet- 
itive bidding, up to $30,000,000 aggregate princi- 
pal amount of its first mortgage bonds of a new 
series, with a maturity of not less than five years 
and not more than 30 years. The terms will be de- 
termined by competitive bidding. The bonds will be 
issued under Ohio Power's Mortgage and Deed of 
Trust dated as of October 1, 1938, as supple- 
mented and amended and as to be further supple- 
mented and amended. The application states that 
if market conditions should not be propitious for 
the sale of the bonds on a competitive bidding ba- 
sis, Ohio Power proposes, subject to authorization 
by this Commission, to place the bonds privately 
with institutional investors or to negotiate with un- 
derwriters for the sale of the bonds. The proceeds 
from the sale of the bonds will be used to pay ma- 
turing long-term obligations of Ohio Power or to 
repay unsecured short-term debt of the company, 
or both, and for other corporate purposes. 


The application and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by September 
11, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicant at the address 
specified above. Proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should 
be filed with the request. Any request for a hearing 
shall identify specifically the issues of fact or law 
that are disputed. A person who so requests will 
be notified of any hearing, if ordered, and will re- 
ceive a copy of any notice or order issued in this 
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matter. After said date, the application, as filed or 
as it may be amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22164/August 19, 1981 


In the Matter of 


MISSISSIPPI! POWER & LIGHT COMPANY 
Jackson, Mississippi 


(70-6619) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF PREFERRED STOCK AT COMPETITIVE BID- 
DING AND RESERVING JURISDICTION OVER 
FIRST MORTGAGE BONDS 


Mississippi Power & Light Company 
(‘Mississippi’), an electric utility subsidiary com- 
pany of Middle South Utilities, Inc., a registered 
holding company, has filed a declaration with this 
Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 promulgated thereunder. 


Mississippi intends to establish one or more new 
series of its Preferred Stock, Cumulative, $100 
Par Value, which shall consist in the aggregate of 
not more than 300,000 shares, and proposes to is- 
sue and sell such stock at competitive bidding. 


Mississippi also proposes to issue and sell up to 
$30,000,000 in principal amount of its first mort- 
gage bonds having a term of not less than five 
years nor more than thirty years. The terms will be 
determined by competitive bidding. The bonds are 
to be issued under Mississippi's Mortgage and 
Deed of Trust, dated as of September 1, 1944, as 
heretofore supplemented and as proposed to be 
further supplemented. The record has not been 
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completed with respect to the bonds and jurisdic- 
tion will be reserved thereover. 


Mississippi intends to use the net proceeds de- 
rived from the issuance and sale of the bonds and 
preferred stock principally for the purchase of a 
25% interest in Arkansas Power & Light Compa- 
ny’s Independence Steam Electric Generating Sta- 
tion (coal), to finance in part Mississippi's con- 
struction program, and for other corporate 
purposes. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. The fees and expenses to be 
incurred in connection with the preferred stock are 
estimated at $190,000. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22121), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied with respect to the issuance and sale of 
the preferred stock: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith with re- 
spect to the issuance and sale of the preferred 
stock, subject to the terms and conditions pre- 
scribed in Rules 24 and 50 promulgated under the 
Act. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved over the issuance and 
sale of the first mortgage bonds. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22165/August 19, 1981 


In the Matter of 


WEPCO, Inc. 
231 West Michigan 
Milwaukee, Wisconsin 53201 


(70-6622) 


NOTICE OF PROPOSED ACQUISITION OF 
PUBLIC UTILITY COMPANIES 


NOTICE IS HEREBY GIVEN that WEPCO, Inc. 
(“WEPCO”), a Wisconsin corporation, has filed 
with this Commission an application pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 9(a)(2) and 10 of the 
Act as applicable to the proposed transaction. All 
interested persons are referred to the application, 
which is summarized below, for a complete state- 
ment of the proposed transaction. 


WEPCO is a newly-organized corporation, a 
wholly-owned subsidiary of Wisconsin Electric 
Power Company (‘Wisconsin Electric’), a 
Wisconsin corporation, and was created to accom- 
plish a proposed merger and reorganization of 
Wisconsin Electric. Wisconsin Electric is an elec- 
tric utility company and is also a holding company 
as defined in Section 2(a)(7) of the Act. Wisconsin 
Electric owns all of the outstanding common stock 
of Wisconsin Natural Gas Company (“WNG’”), a 
Wisconsin corporation and a gas utility company 
as defined in Section 2(a)(4). Wisconsin Electric is 
an exempt holding company under Section 3(a)(2) 
of the Act pursuant to order dated June 3, 1955 
(HCAR No. 12917). 


The proposed merger and reorganization involves 
the following: (1) a subsidiary of WEPCO will be 
merged into Wisconsin Electric, with Wisconsin 
Electric as the surviving corporation; (2) the com- 
mon stock of the subsidiary owned by WEPCO will 
be converted into common stock of Wisconsin 
Electric; (3) each publicly-held share of common 
stock of Wisconsin Electric, $10 par value per 
share, will be converted into one share of common 
stock of WEPCO, par value $1 per share; (4) 
Wisconsin Electric will become a wholly-owned 
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subsidiary of WEPCO; and (5) WNG and two non- 
utility subsidiaries of Wisconsin Electric will, by 
means of a non-cash dividend from Wisconsin 
Electric to WEPCO, become wholly-owned subsid- 
iaries of WEPCO. The outstanding securities of 
Wisconsin Electric and WNG, other than the 
shares of their common stock, will not be affected 
by the merger and reorganization, and following 
consummation WEPCO will have no securities 
outstanding other than common stock. 


WEPCO’s proposal will not result in any substan- 
tial change in the operation of the utility properties 
of the parties, or in any expansion of Wisconsin 
Electric’s present holding company system. The 
shareholders of Wisconsin Electric will be asked to 
vote on the merger and related matters at a spe- 
cial meeting to be held on or about November 3, 
1981. It is stated that the objective of the proposed 
merger and reorganization is to provide a corpo- 
rate structure that will facilitate WEPCO’s taking 
advantage of opportunities to develop or acquire 
other businesses, and that WEPCO is looking at a 
variety of diversification opportunities, including 
but not limited to coal exploration and develop- 
ment, transportation of fuels, environmental and 
laboratory services, cable television, home infor- 
mation services and real estate development. 


Wisconsin Electric is an electric utility company 
engaged in the generation, transmission and sale 
of electric energy to approximately 800,000 elec- 
tric customers in a territory of approximately 
12,600 square miles in southeastern, east central 
and northern Wisconsin and in the Upper Peninsu- 
la of Michigan. It also provides team service to 
certain customers in Milwaukee, Wisconsin. At De- 
cember 31, 1980, Wisconsin Electric had total 
gross utility plant of $2,027,080,000 and for the 
twelve months then ended reported $761,051 ,000 
of electric operating revenues (and $8,162,000 of 
steam revenue) and $68,968,000 of net income 
(on a consolidated basis). WNG is a gas utility 
company engaged in the purchase, distribution 
and sale of natural gas to approximately 200,000 
customers in two service areas in Wisconsin, one 
located south and west of Milwaukee and the oth- 
er in the area of Appleton, Wisconsin. At Decem- 
ber 31, 1980, WNG had gross utility plant of ap- 
proximately $198,000,000 and for the twelve 
months then ended reported $237,932,000 of © 
operating revenues and $5,323,000 of net income. 


Wisconsin Electric’s non-utility subsidiaries in- 
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clude Badger Service Company, a Wisconsin cor- 
poration, which holds rights to some coal lands in 
Indiana and operates certain parking lots in 
Wisconsin for Wisconsin Electric, and Wisconsin 
Michigan Power Company, Inc., an inactive sub- 
sidiary. Wisconsin Electric carries on its books its 
investments in these subsidiaries at approximately 
$756,000 and $500, respectively. 


WEPCO is not now a holding company, and it 
does not intend to register as such if the, acquisi- 
tion is approved and the merger and reorganiza- 
tion consummated. WEPCO states that it will be 
entitled to an exemption under Section 3(a)(1) on 
the basis that it and its public utility subsidiaries 
“are predominantly intrastate in character and car- 
ry on their business substantially in a single state 
in which such holding company and every such 
subsidiary thereof are organized.”' WEPCO in- 
tends to claim such exemption by appropriate fil- 
ing pursuant to Rule 2. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction will be supplied 
by amendment. It is stated that the Wisconsin 
Public Service Commission has jurisdiction over 
the proposed transaction and that no other state 
commission and no federal commission, other 
than this Commission, has jurisdiction thereover. 


The application and any amendments thereto are 
available for public inspection through the Com- 





‘Applicant claims that Wisconsin Electric’s utility 
operations in Michigan are de minimis and that 
Wisconsin Electric carries on its business sub- 
stantially in Wisconsin. In support thereof it is stat- 
ed that the following were the percentages of the 
Michigan operations to Wisconsin Electric’s total 
operations for these criteria for the two most re- 
cent years ending December 31: 


Percent of Michigan to Operations Total 


December 31, December 31, 
1979 1980 


2.76% 2.75% 





Electric customers 
Generating Plants 
—capacity 
— output 
Book value of net property 
Electric sales 
—KWH 
—Dollars 
Net operating income 


1.93% 
2.93% 
3.33% 


1.68% 
2.53% 
2.75% 


3.47% 
3.32% 
1.65% 


3.38% 
3.17% 
0.87% 
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mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by September 
28, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on this applicant at the address 
specified above. Proof of service (by affidavit or, in 
the case of an attorney-at-law, by certificate) 
should be field with the request. Any request for a 
hearing shall identify specifically the issues of fact 
or law that are disputed. A person who so re- 
quests will be notified of any notice or order issued 
in this matter. After said date, the application, as 
filed or as it may be amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22166/August 20, 1981 


In the Matter 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


(70-6521) 


MEMORANDUM OPINION AND ORDER 
APPROVING MERGER OF HOLDING 
COMPANIES, AND DENYING REQUEST FOR 
HEARING, CONDITIONS, CONSOLIDATION AND 
FOR OTHER RELIEF 


The Columbia Gas System, Inc., (“Columbia”) a 
registered holding company, has applied under 
Sections 6, 7, 9 and 10 of the Public Utility Holding 
Company Act of 1935 (‘Act’) for authorization to 
acquire the assets and assume the liabilities of 
Commonwealth Natural Resources, Inc. (“Com- 
monwealth’), an exempt holding company. Com- 
monwealth will be merged into a subsidiary of Co- 
lumbia organized for the purpose and upon its 
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liquidation the Commonwealth subsidiares will be 
direct subsidiaries of Columbia. 


At December 31, 1980, Commonwealth had out- 
standing 1,170,714 shares of common stock, 
which on merger will be converted into Columbia 
common stock, one Commonwealth share for 1.05 
shares of Columbia, with a cash adjustment for 
fractional shares. At year-end Columbia had out- 
standing 33,131,265 shares of common stock, 
which as a result of the merger will be increased 
by about 1,229,000 shares, or approximately 
3.7%. 


Columbia's board of directors has approved the 
merger. At a special meeting on January 29, 1981, 
the stockholders of Commonwealth voted for the 
merger.’ In contemplation of the merger, Com- 
monwealth called its convertible preferred stock, 
and, though given this choice, holders of nearly 
85% of the stock preferred conversion to redemp- 
tion.2 


A notice of filing was duly published (HCAR No. 
21829, December 8, 1980). On January 5, 1981, 
Department of Public Utilities of the City of 
Richmond (“City”) a wholesale customer of Com- 
monwealth’s pipeline subsidiary, filed a document 
consisting of a notice of intervention and of a re- 
quest for a hearing and imposition of conditions, 
and other relief. Columbia filed a response in op- 
position and so did Commonwealth, to which the 
City replied. 


1. The Commonwealth and Columbia System 


Commonwealth, a Virginia corporation, is solely 
an intrastate holding company exempt under Sec- 
tion 3(a)(1) of the Act pursuant to Rule 2. It has no 
senior securities outstanding and no significant di- 
rect liabilities. At December 31, 1980 its total con- 





'The stock voting for the merger was about 86.8% 
of the total outstanding. The negative vote was 
only 2 of one percent. 


2On December 26, 1980, 4,357 shares were re- 
deemed at $42 per share plus accrued dividends. 
A total of 22,591 shares were converted into 
33,090 shares of common stock. 


3Commonwealth is guarantor of $1 million in loans 
to a 50% owned subsidiary and of a long-term 
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solidated assets were about $83 million, net gas 
plant was $41.7 million, and, for the year 1980, 
consolidated gas revenues and net income were 
about $190 million and $6 million, respectively. 


Commonwealth was organized in 1947 to bring 
natural gas to Virginia by constructing a pipeline 
from Columbia’s pipeline system to the Hampton 
Roads area on the coast. Its largest subsidiary is 
Commonwealth Gas Pipeline Corporation (‘Pipe- 
line”) which operates within Virginia. It purchases 
about 70% of its natural gas from Columbia Gas 
Transmission Corp. (““Col-Transmission’’), a 
pipeline subsidiary of Columbia, and the balance 
from Transcontinental Pipeline Corporation. It pro- 
vides gas for resale to its associate company 
Commonwealth Gas Services, Inc. (“Gas Serv- 
ices”) and, like other pipelines, it also supplies 
non-affiliates.* Two of Commonwealth's subsidiar- 
ies sell propane gas in central and eastern 
Virginia. They provide about 10% of Common- 
wealth’s consolidated revenues and net income. 


Gas Services provides natural gas service, at re- 
tail, to about 47,500 customers in central and 
southern Virginia. Its natural gas supply is provid- 
ed by Pipeline.5 Pipeline’s sales to Gas Services 
and the latter's retail sales are regulated by the 
State Corporation Commission of Virginia. 


As of December 31, 1980, the capitalization of the 
subsidiaries consisted of: 





financing lease by a wholly-owned subsidiary for a 
substitute natural gas plant, which obligations Co- 
lumbia will assume. The lease requires semiannu- 
al payments of $326,600 to December 1988, an 
aggregate of $5,225,600. Its present value as of 
December 31, 1980, would be about $4.2 million. 


‘Its three major non-affiliate customers are: 
Virginia Electric Power Co. for its gas system in 
the Hampton Roads area (30%); the City of 
Richmond for its municipal system (21%); and Al- 
lied Chemical Corp. for industrial use (22%). The 
percentages are based on Commonwealth's 1980 
consolidated natural gas revenues. 


5Fredricksburg is supplied by an isolated segment 
of Pipeline’s line connecting the city gate with 
Transcontinental. 
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Commonwealth's 
Investment 


Cost 
Included 


Funded 
Debt 





Pipeline a/ 

Gas Services 

Propane companies 

Commonwealth Energy Corp. 
Total 

1981 maturities 

Long term debt 


$15,034,025 $ 

13,489,617 b/ 
6,879,188 
(44,384) 

$35,258,496 C/ 


$ 7,207,000 
3,237,000 
730,997 


346,194 
533,272 





$11,174,997 
(1,162,025) 
$10,012,972 


$879,466 








alncludes CNG Properties, Inc. merged as of 
January 1, 1981 into Pipeline. 


bIncludes $189,200 promissory note issued to re- 
tire previously outstanding subordinated income 


debentures. 
cExcluding current intercompany advances. 


Pipeline’s first mortgage is and will remain se- 
cured by a pledge of all the stock of Gas Services. 
The propane companies are Bottled Gas Corpora- 
tion of Virginia and Henrico Gas Service Corp. 
Commonwealth Energy Corp. has a interest in a 
20 well drilling prospect in Texas.® It is to be 
transferred to Columbia’s exploration and devel- 
opment subsidiary after the merger. 


The Columbia system is much larger. At Decem- 
ber 31, 1980, its total consolidated assets were 
about $3.9 billion, its net gas plant was $2.2 bil- 
lion, and oil and gas properties and advances 
were carried at about $0.7 billion. For the year 
1980 consolidated operating revenues and net in- 
come respectively were about $3.5 billion and 
about $171 million. 


Columbia is a Delaware corporation organized in 
1926. Its seven subsidiaries are engaged in retail 
distribution of natural gas in as many states, main- 
ly in Ohio, Pennsylvania, West Virginia and 
Kentucky. They serve about 1.8 million customers, 





&The December 31, 1980 balance sheet was: 


Oil and Gas 
Property 


$1,188,439 
ST 1e5, 5 
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about 57% are in Ohio. The seven companies ac- 
count for 51% of system revenues.’ 


The retail distribution companies have been inter- 
connected by a network of pipelines which, as a 
result of amalgamations, are now included in Col- 
Transmission, which also operates production and 
storage facilities in the Appalachian region. A Co- 





7Total 1980 revenues of retail distribution 
companies were: 


(in millions) 
Ohio 
Pennsylvania 
West Virginia 
Kentucky 
New York 
Virginia 
Maryland 


Current Liabilities $782,720 

Deferred Taxes 450,103 

Common Equity (44,384) 
$1,188,439 
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lumbia pipeline subsidiary, Columbia Gulf Trans- 
mission Company, operates transmission lines for 
delivery of gas from the southwest to Col- 
Transmission.® Col-Transmission also purchases 
gas from nonaffiliates and sells to wholesale and 
industrial customers. In 1980 its revenues were 
about $2.8 billion, of which about one-half were 
from sales to its associate distribution companies. 


As a registered holding company, Columbia is 
subject to the standards of Section 11(b)(1) of the 
Act, under which it is limited in its operations to 
one or more geographically integrated gas utility 
systems and to such other properties as are rea- 
sonably incidental and economically necessary to 
the retainable gas utility system or systems. In 
1944 we issued a decision and order in which it 
was determined that three groups of properties, 
among some others, were retainable under Sec- 
tion 11(b)(1). The retainable properties were then 
engaged in the production, transmission, storage 
and wholesale and retail distribution of natural gas 
mainly in parts of Ohio, Pennsylvania, West 
Virginia, Kentucky and Maryland. These properties 
continue to represent Columbia’s principal opera- 
tions. Columbia was ordered to divest certain oth- 
er properties and it has long since done so. Juris- 
diction was reserved over the retention of ten 
subsidiary companies,? which have been reduced 
in number by subsequent mergers. These proper- 
ties represent less than 10% of the Columbia sys- 
tem’s assets. 


These subsidiaries were at the time divided into 
two groups, one of them named Atlantic Seaboard 





8Columbia Gulf Transmission Company, 38 SEC 
76 (1958). Recently we approved the acquisition 
of a proprietary interest in the Trailblazer project to 
bring natural gas from Wyoming and the Ozark 
project to connect the Arkoma basin with the 
pipelines of Columbia and the other co-owners. 
HCAR No. 21822 (December 15, 1980). 


9See The Columbia Gas & Electric Co. (thereafter 
renamed Columbia Gas System, Inc.), 17 SEC 
494 (1944), 16 SEC 401 (1944) and HCAR No. 
5024 (May 2, 1944). 


A hearing was later convened on the reserved is- 
sues (HCAR No. 13070, December 27, 1955). The 
case reached the briefing stage but was not 
submitted for adjudication by the Commission. 
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Group (17 SEC 494, 522-523).'° The pipeline 
companies in this group which have been merged 
into Col-Transmission, transmit, for resale, natural 
gas over pipeline routes in West Virginia and 
Kentucky through Virgnia to Maryland, and 
Pennsylvania. One of the former subsidiaries, 
Amere Gas Utilities Company, is now the southern 
part of the distribution properties of Columbia Gas 
of West Virginia, Inc. Another subsidiary, Virginia 
Gas Distribution Corp. is now included in Colum- 
bia Gas of Virginia, Inc. (‘““Col-Virginia’), which is 
engaged in distribution at retail in northern 
Virginia."" 


2. Statutory Standards and Proposed Acquisi- 
tions 


The common stock that Columbia will issue in the 
merger is the same in all respects as the common 
stock that is outstanding. It meets all the 
standards of Section 7. The major issues relate to 
the acquisition which is governed by Section 10.12 
As noted, in the merger Columbia will acquire the 
stock of Gas Services, a gas utility company, and 
the stocks of nonutility companies, including 
Pipeline,'? and other interests. As Commonwealth 





'0The other was the Binghamton Group, with 
pipeline and retail operations in southeastern New 
York (17 SEC at 523). The retail distribution oper- 
ations of the Binghamton Group were consolidated 
pursuant to our order of March 28, 1957 (HCAR 
No. 13435). 


11 Columbia’s Virginia distribution operations were 
consolidated pursuant to our order of August 30, 
1967 (HCAR No. 15835). The West Virginia con- 
solidation was authorized on September 30, 1970 
(HCAR No. 16848). The final step in the 
realignment of the Columbia system was the con- 
solidation of all Appalachian-area transmission 
properties into Col-Transmission pursuant to our 
order of March 18, 1971 (HCAR No. 17055). 


12Section 2(a)(22) defines “acquire” as including 
an “acquisition by lease, merger . . . or any other 
acquisition.” 


13Section 2(a)(4) defines a “gas utility company” 
as a company engaged in “the distribution at retail 

. of natural or manufactured gas for heat, light 
or power” (emphasis added). Companies engaged 
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is an exempt holding company, its liquidation by 
merger and transfer of its interests in its subsidiar- 
ies do not require our approval. 


We find that the exchange of one share of Com- 
monwealth for 1.05 of Columbia satisfies the re- 
quirements of Section 10(b)(2). Reference is here 
made to Appendix A, showing condensed consoli- 
dated balance sheets of Columbia and of Com- 
monwealth at December 31, 1980, and their capi- 
talization, actual and pro forma. Appendix B shows 
consolidated income statements for the 5-year pe- 
riod 1976-1980, per share net income of Com- 
monwealth and net income of Columbia per 1.05 
shares. 


Net income per Commonwealth share was higher 
than for 1.05 shares of Columbia in 1976 and 
1979; lower in 1977, 1978 and 1980. The 5-year 


average was $4.145 for Columbia as compared 
with $3.982 for Commonwealth.'* Columbia has 
consistently paid substantially higher dividends, 
averaging about 40% above the Commonwealth 
rate. Columbia’s common stock is actively traded 
on the New York Stock Exchange, and closed on 
September 26, 1980, the day before the an- 
nouncement of the proposed merger, at 35-%, 
equivalent to 37-2/3 for 1.05 shares. Common- 
wealth’s common stock traded over the counter on 
the same day at 27-%. The book value of a Com- 
monwealth share, at December 31, 1980, was 
$33.44, Columbia’s 1.05 shares, pro forma, were 
$36.60. Columbia is also assuming contingent lia- 
bilities for over $6 million on which Commonwealth 
now is guarantor. 


The composition of Commonwealth's earnings 
should also be noted, as shown in the following ta- 
ble: 


-000 omitted- 


1976 
Operating income 
Eguity in Atlantic 
earnings 
Interest expense 


bad 
$4,636 


465 151 
(1,472) 


1979 
$5,770 


1980 
$5,640 


(25) 


(1,119) (1,128) 





Net $3,629 


Other income 
Net Income $3 


Its recent earnings surge represents, in large part, 
interest earned on cash balances, reflecting un- 
precedented short-term money rates. Its current 
strong cash position is an advantage, buts its pro- 
spective earning power depends ultimately on the 
productive use of these cash sources. During 
1981-1984 $5.6 million, or about one-half of the 
subsidiary long-term debt, will mature, and their 
present low interest rates mean that this reduction 
will add little to net income. Commonwealth's size, 
location and the nature of its business would ap- 
pear to limit its internal growth. Unlike Common- 
wealth, Columbia controls extensive reserves, 
pipelines to sources of production and storage ca- 
pacity. On merger, the shareholders of Common- 





FOOTNOTE—Continued 


in production or pipeline transmission are not gas 
utility companies as defined. 
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120 702 


$4,802 $4,487 


1,598 
$6,085 





$5,504 


wealth will become shareholders of a much larger 
and broader based gas utility system, on terms 
which reasonably reflect the earning power and 
assets of Commonwealth which will be part of the 
Columbia system. 


Section 10(b)(3) provides that we not approve an 
acquisition if it will unduly complicate the capital 
structure of the holding company system. We note 
that the subsidiaries of Commonwealth which Co- 
lumbia is acquiring had, at December 31, 1980, 
about $10 million in long-term debt outstanding. 
This is not consistent with Columbia’s policy to 
own all of the securities of its subsidiaries and to 





'4For purposes of comparability net income of Co- 
lumbia has been adjusted to reflect the terms of 
the exchange, and Commonwealth shares have 
been fully diluted for the conversion rights of its 
former preferred stock. 
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issue all debt as well as all equity securities. Debt 
capital needed by operating subsidiaries is period- 
ically obtained by a sale of Columbia debentures, 
the proceeds of which are invested by Columbia in 
installment and term notes of the subsidiaries 
bearing interest at Columbia's actual cost of mon- 
ey and matching the sinking fund and maturity 
terms of the Columbia debentures. Short-term bor- 
rowing is similarly pooled, but on a basis which 
limits external borrowing to net system require- 
ments. Equity requirements are met through the 
sale of Columbia stock.'5 


The $10 million funded debt amounts to less than 
one percent of Columbia’s consolidated debt, the 
weighted average interest rate is 7.9% and, as 
noted, much of it matures in the next few years. 
We shall not require, as we might under other cir- 
cumstances,'® that Columbia sell securities of its 
own to refund the Commonwealth funded debt af- 
ter the merger. We expect that after the merger 
Columbia will provide all new capital, including any 
required for payment of maturing debt. 


The proposed acquisition will require some modifi- 
cation in the Commonwealth method of pooling 
cash balances for short-term needs, in view of 


Section 12(a) which prohibits advances by a sub- 
sidiary to its parent. At December 31, 1980, Com- 
monwealth was owed $1,958,087 by subsidiaries 
on open account but it owed to other subsidiaries 
$2,615,008.” For a registered holding company 
system there are other means readily available to 
accomplish pooling of funds.'® 





ISHCAR No. 21593 (May 38, 1980); HCAR No. 
21671 (August 5, 1980); HCAR No. 21674 (Au- 
gust 7, 1980). At December 31, 1980, Columbia 
held $1,178,494,000 of notes of its subsidiaries 
and had $1,195,396,000 of debentures outstand- 
ing. 


16See Columbia Gulf Transmission Co., 38 SEC 
761, 772-773 (1958) 


17In 1980, Commonwealth reported $1,464,843 of 
holding company interest income, and $1,096,504 
of interest expense, consisting almost entirely of 
sharing the earnings of the pooled funds with its 
subsidiaries. 


18See Central and South West Corp., HCAR No. 
21886 (December 31, 1980), National Fuel Gas 
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Section 10(b)(1) provides that an acquisition shall 
be approved unless we find it will tend towards a 
concentration of control of a kind or extent “detri- 
mental to the public interest or the interest of in- 
vestors or consumers.” We do not so find. We 
take note that by letter dated July 6, 1981, Com- 
monwealth was informed by the Antitrust Division, 
Department of Justice, that it had closed its inquiry 
into the competitive effects of the proposed merg- 
er. It stated also that its action was “without preju- 
dice to a later challenge by the Division should 
there be a material change in the competitive cir- 
cumstances in any market affected by the merg- 
er’. Section 10(b)(1) does not affect in any way 
the authority of the Justice Department to enforce 
the Federal antitrust laws. 


Section 10(c)(2) requires a finding that the pro- 
posed acquisition “will serve the public interest by 
tending toward the economical and efficient devel- 
opment of an integrated public utility system.” As 
applied to gas utilities, an integrated system, as 
defined in Section 2(a)(29)(B), consists of “one or 
more gas utility companies” in the same area or 
region “which are so located and related that sub- 
stantial economies may be effected by being oper- 
ated as a single coordinated system. . .not so large 
as to impair,” considering the state of the art, “the 
advantages of localized management, efficient op- 
eration and the effectiveness of regulation”. 


The proposed acquisition by Columbia will add 
one distribution company, Gas Services, to the 


_ seven distribution companies Columbia now owns. 


It is a modest addition. The 1980 revenues of the 
seven companies were about $2 billion; revenues 
of Gas Services in that year were about $13 mil- 
lion. It cannot be expected that the acquisition will 
bring significant benefits to the vast Columbia re- 
tail system. Section 10(c)(2), as applied here, re- 
lates to Gas Services and Col-Virginia, whose 
service areas are in eastern Virginia. Gas Serv- 
ices had a capitalization of $16,766,000 at De- 
cember 31, 1980, and Col-Virginia $15,729,000. 
Both have depended throughout their history on 
the Columbia system for the larger part of their 
gas supply and both are also served by Transcon- 
tinental. That is sufficient for purposes of Section 
10(c)(2) which requires a finding that the acquisi- 





Company, HCAR No. 21903 (February 2, 1981) 
and New England Electric System, HCAR No. 
21987 (March 31, 1981). 
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tion have an integrating tendency with respect to 
Col-Virginia. Ordinarily we would extend our in- 
quiry to include the issue of retention that section 
11(b)(1) prescribes for a registered system.'? We 
have not done so in this case because we are not 
deciding definitively the retainability of Gas Serv- 
ices and Col-Virginia. That decision will be made 
when we determine the retainability of these and 
the other properties in the Section 11(b)(1) pro- 
ceeding with respect to the Columbia system.?° 


The acquisition of the Commonwealth nonutility 
properties is subject to Section 10(c)(1). It pro- 
vides for our approval unless we determine that 
the acquisition “is detrimental to the carrying out 
of the provisions of Section 11”. Under Section 
11(b)(1) a registered holding company is limited to 
nonutility properties which are functionally related 
to its utility system, that is, in the words of Section 
11(b)(1), to “such other businesses as are reason- 
ably incidental, or economically necessary or ap- 
propriate to the operations” of the integrated 
public-utility system. 


Columbia's proposed acquisitions of Common- 
wealth’s nonutilities is in accord with these 
standards. Pipeline is the major supplier of Gas 
Services and is connected with Columbia’s 
pipeline network. The propane companies supply 
gas at retail to customers in Commonwealth's ter- 
ritory which are not reached by its mains. Their 
permanent retention, like that of Gas Services, de- 
pends on the outcome of the Section 11(b)(1) pro- 
ceeding with respect to Columbia, and in its appli- 
cation Columbia consents to including all the 
Commonwealth acquisitions in the reservation of 
jurisdiction in that proceeding. 


The City of Richmond has intervened as a party in 
this proceeding.2' It urges that approval by us of 
the proposed merger between the Columbia and 
Commonwealth systems be made subject to a 





19Texas Utilities Company, 21 SEC 827, 829-833, 
(1946). 


20See West Texas Utilities Co., 12 SEC 716, 
727-728 (1943). 


21 Its intervention as a party is authorized by Sec- 
tion 19 of the Act and Rule 9(a) of our Rules of 
Practice. 
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condition requiring a merger of Pipeline and Col- 
Transmission. It is stated that we have such au- 
thority under Section 10(e) of the Act, which pro- 
vides that in approving an acquisition, including 
the price, we may prescribe such terms and condi- 
tions as we “may find necessary or appropriate in 
the public interest or for the protection of investors 
or consumers.” 


Col-Transmission, an interstate pipeline, is subject 
to the jurisdiction of the Federal Energy 
Regulatory Commission (“FERC’’) under the Natu- 
ral Gas Act. The price of gas which Col- 
Transmission sells to its wholesale customers, 
such as Pipeline, is determined by FERC. Pipeline 
is an intrastate pipeline and as such it is regulated 
by the Virginia State Corporation Commission 
(“Va-Commission’’). The City states that Pipeline’s 
wholesale rates to its municipal customers are not 
subject to the jurisdiction of the Va-Commission 
since Virginia laws exempt municipal utility sys- 
tems from state regulation of public utilities. The 
contract between Pipeline and the City provides 
that the wholesale rates set by the Va- 
Commission for Pipeline’s sales to non-municipal 
utilities shall govern its sales to the City. 


The City states that this combined Federal and 
State regulation of rates is an unnecessary bur- 
den. Though not a direct purchaser from Col- 
Tranmission and not a statutory wholesale cus- 
tomer of Pipeline under Virginia law, the prices set 
by FERC and the Va-Commission substantially 
determine the City’s cost of service and the rates it 
charges to its residents. It requests that this situa- 
tion be eliminated by requiring a merger of 
Pipeline into Col-Transmission, making Col- 
Transmission a direct supplier of the City. We note 
that as a consequence of such a merger the Va- 
Commission would lose its authority over whole- 
sale rates to Gas Services and Virginia Electric 
and Power Company, both of whom are now 
supplied by Pipeline. 


The City’s contention that multiple regulation is in- 
consistent with the requirements of the Act is 
untenable. The Federal Power Act and the Natural 
Gas Act each assign interstate wholesale rate reg- 
ulation to the Federal Energy Regulatory Commis- 
sion and reserve retail jurisdiction and other intra- 
state matters to the respective state commissions. 
The particular division of authority over rates, 
about which the City complains here, was estab- 
lished by the Congress in 1954 by adding Section 
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1(c) as an amendment to the Natural Gas Act (68 
Stat. 36, 15 U.S.C. 717(c)). It excludes from regu- 
lation under that statute a pipeline company and 
its facilities if the purchased natural gas is deliv- 
ered within or at the boundary of a state for ulti- 
mate consumption within the state, provided that 
the local pipeline and facilities are subject to regu- 
lation as to rates and service by the state commis- 
sion which so certifies to FERC. Pipeline has been 
certified by the Va-Commission as to its jurisdic- 
tion and the exercise thereof. Section 1(c) states 
as Federal policy: “The matters exempted from 
the provisions of this chapter by this subsection 
are declared to be primarily of local concern and 
subject to regulation by the several States.” 


A merger of Pipeline would require approval of the 
two agencies directly involved. As Pipeline is a 
public utility under Virginia law, the transfer of its 
property requires approval of the Va-Commission. 
FERC’s certificate of convenience and necessity is 
also essential since on merger the pipeline service 
of Col-Transmission would be extended beyond its 
present geographic limits. As the merger would 
also involve a transfer of authority over rates, 
these are the agencies qualified to assess the im- 
plications of the merger on rates. 


The Act we administer does not authorize us to di- 
rect a merger, as the City requests, for the pur- 
pose of changing the legislative division of authori- 
ty over rates. Nor should we condition our 
approval on Columbia's undertaking to apply for 
necessary authorizations.2? Section 10(c)(1) re- 
quires us to approve the acquisition unless we find 
it “detrimental to...Section 11.’ The standards of 
Section 11(b)(1) do not bar the merger of Pipeline, 
but they are satisfied as well by retention of 
Pipeline’s corporate identity, and thus leave un- 
touched the substance and policy of Section 1(c) 
of the Natural Gas Act. Words like “effectiveness 
of regulation” or “effective State regulation” in the 
Act tell us that in a transaction before us we 





22The City cites as relevant Municipal Electric 
Ass'n of Mass. v. SEC, 413 F. 2d 1052 (D.C. Cir., 
1969) and American Electric Power Co. HCAR 
No. 20633 (July 21, 1978). In both cases the issue 
was whether the acquisition would violate the anti- 
trust policies of Section 10(b)(1) of the Act, and 
conditions were related to a resolution of that is- 
sue. They offer no support whatsoever to the con- 
dition the City presents here. 


Volume 23, No. 7, September 1, 1981 


should take note of such regulatory authority as is 
in effect and avoid or prevent its impairment within 
the limits of our authority under the Act. They bear 
no preemptive mandate to alter and disturb what, 
in Section 1(c) of the Natural Gas Act, the Con- 
gress declared to be ‘matters primarily of local 
concern and subject to regulation by the several 
States.” 


The City also urges that we initiate a proceeding to 
revoke or terminate Commonwealth's exemption 
as an intrastate holding company under Section 
3(a)(1) of the Act and that the same be consoli- 
dated with the pending proceeding with respect to 
Columbia’s acquisition, so that the issue the City 
presents regarding Pipeline’s merger will, in its 
own words, “be resolved irrespective of the out- 
come of the merger proceeding.” It also suggests 
or requests that these proceedings be consoli- 
dated with a reconvened proceeding relating to 
Columbia’s status under Section 11(b)(1). The 
City requests oral argument. 


We do not consider the melange of issues and 
proceedings proposed by the City as contributing 
to an orderly way to decide the case before us. In 
particular, termination of Commonwealth's claimed 
exemption from the Act would not help the City’s 
cause when, as we have discussed in some detail, 
the regulatory standards of Sections 10 and 
11(b)(1) do not. A holding company that loses its 
exempt status must register and comply with the 
requirements of the Act, and if a registered holding 
company proposes to merge, the merger and 
transfer of assets would require our authorization 
under Section 12(d). The standards under Section 
12(d) in no way are as comprehensive as those 
prescribed by Sections 10 and 11(b)(1) for the 
same transactions as acquisitions. 


Nor have any circumstances changed or are about 
to change that should lead us to question Com- 
monwealth’s longstanding exemption from the Act. 
The City refers only to the forthcoming merger of 
Commonwealth into the Columbia system as a re- 
sult of which the Commonwealth subsidiaries, 
including Pipeline, will become subsidiaries of Co- 
lumbia. But in that event Commonwealth will be 
liquidated incident to the merger and thus cease to 
be a holding company. A nonexistent holding com- 
pany has no need to claim an exemption from the 
Act, and, as a holding company that is now ex- 
empt, Commonwealth needs no approval under 
the Act for its agreement to merge and it requires 
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no order to prescribe or approve terms for its cor- 
porate demise. Commonwealth set its own terms 
in the merger agreement with Columbia, which, at 
a special meeting on January 29, 1981, its stock- 
holders approved. It seems that the coup de mai- 
tre which the City has proposed would only bring 
us back to the question whether Sections 10 and 
11(b)(1) require Columbia to merge Pipeline into 
Col-Transmission, or agree to a merger, before we 
approve Columbia's acquisitions. 


The acquisitions we are now approving do not de- 
termine Pipeline’s ultimate status in the Columbia 
System. As we said before, the permanent reten- 
tion of Pipeline and of the other properties of Com- 
monwealth depends on the ultimate status of the 
neighboring Columbia properties under Section 
11(b)(1). The City may intervene as a party in that 
proceeding when it is reconvened. It will not be 
barred from urging again the merger of Pipeline 
and Col-Transmission in light of the discussion in 
the Memorandum Opinion that we are issuing to- 
day. 


There is no reason, though, for consolidating 
these proceedings. The stockholders of Common- 
wealth have voted for the merger and Columbia is 
prepared to distribute its stock to them under the 
terms of merger. After the merger, the present 
stockholders of Commonwealth will be in the same 
position as all other stockholders of Columbia, 
able to sell or hold their Columbia shares as they 
wish. They should not be required to wait for a de- 
cision on which properties Columbia may eventu- 
ally be permitted to retain. 


Finally, the City contends that, by its intervention 
as a party, our Division is likewise a party, that in 
such capacity the Division may not assist the 
Commission in its decision, and that any memo- 
randum is submits to the Commission must be 
served on the City, which should be granted an 
opportunity to reply. We do not so perceive the 
status and function of the Division. 


The Commission's staff is organized into divisions 
and offices specializing in various aspects of the 
laws we administer. The Division of Corporate 
Regulation includes those members of our staff 
who are charged with responsibilities relating to 
the Holding Company Act of 1935, and, like other 
divisions, its function is to assist the Commission 
in performing its statutory responsibilities. We 
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have delegated to the the Division Director and his 
senior subordinates the authority, within specified 
limits, to issue orders granting applications under 
the Act, including Section 10 (17 CFR 
§ 200.30-2). The same staff experience and re- 
sources are as necessary for assistance in cases 
and issues we have reserved for ourselves. 


There has been no evidentiary hearing in this pro- 
ceeding, and no hearing is required. We have 
found above, on the basis of comprehensive and 
undisputed facts of record as to the two holding 
company systems involved and their relationship, 
that the transactions herein authorized satisfy the 
requirements of the Act and that neither expansion 
of the proceeding nor the imposition of conditions 
is necessary or appropriate. The Division’s sub- 
missions to the Commission do not contain, or rely 
upon, any fact or expert opinion not included in the 
public factual record supplied by the parties, which 
contains all facts relevant to the consideration of 
the application. 


In its submission of January 5, the City made a de- 
tailed presentation of the issues and supporting 
arguments. Columbia filed an extensive response 
on January 20, and City replied on February 17. 
The Division played no part in this adversary ex- 
change. It is not a party to this controversy, and it 
has no partisan interest to assert or defend, for or 
against Columbia or the City. We decline to permit 
the City, by intervening to oppose Columbia, in ef- 
fect to turn the Division into the position of a liti- 
gant with the City and its submission to us into a 
brief to which the City may respond before we de- 
cide. The City will have another opportunity, as we 
have indicated, to address the substantive issues 
in the proceeding with respect to the Columbia 
system under Section 11(b)(1) in light of our deci- 
sion today. - 


The City misreads the provisions in the Adminis- 
trative Procedure Act, 5 USC 554(d), regarding 
separation of functions, which provides that ‘an 
employee or agent engaged in the performance of 
investigative or prosecuting functions for an agen- 
cy in acase may not...participate or advise” in the 
agency decision. Our statutes include administra- 
tive proceedings directed to alleged violations of 
the laws we administer and enforce, in which our 
Staff has investigated or is prosecuting. The pend- 
ing proceeding is not such a case. It is an applica- 
tion for a license. The quoted section of the 
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Administrative Procedure Act states expressly: 
“This subsection does not apply (A) in determining 
applications for licenses...” The term “license,” 
as defined in that statute,2? applies to Columbia’s 
application and our order of approval is a license 
to Columbia to make the acquisitions that it has 
negotiated with Commonwealth. 


No other Federal or state commission has jurisdic- 
tion over the transactions herein approved and the 
costs incurred in effecting the transactions are 
reasonable. As the transactions meet the applica- 
ble standards of the Act and the rules thereun- 
der— 


IT IS ORDERED, accordingly, that the application- 
declaration, as amended, be, and it hereby is, 
granted and permitted to become effective forth- 
with subject to Rule 24 under the Act; and 





23The term “license” is defined in 5 USC 551(8) 
as including ‘the whole or part of an agency per- 
mit, certificate, approval, registration, charter, 
membership, statutory exemption or other form of 
permission.” 
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IT IS FURTHER ORDERED that the request by 
the City of Richmond for a hearing, imposition of 
conditions, consolidation and argument and other 
requests be, and they hereby are, denied; and 


IT IS FURTHER ORDERED that jurisdiction in re- 
spect of Columbia, and its subsidiary companies, 
as heretofore reserved, be, and it hereby is, ex- 
tended, to include the acquisitions herein ap- 
proved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Consolidated Balance Sheets 
December 31, 1980 


- 000 omitted - 


Columbia Commonwealth 





Cash and equivalent 26,255 $ 4,492 
Accounts receivable 412,518 24,529 
Current gas supply advances 40,690 - 
Gas in storage 261,140 c/ 
Materials and supplies 45,294 4,256 
Other current assets 76,684 2,956 
Current 862,581 36,233 
Investments a/ 124,021 104 
Atlantic Energy, Inc. 50% 1,944 


Plant — net 2,223,116 41,773 
Oil and gas properties - net b/ 604,674 1,189 
Excess of cost over book equity 879 
Deferred charges 47,469 1,203 

Assets $ 3,861,861 83,325 


Current Liabilities $ 975,076 28,174 
Long term debt 1,201,833 10,013 
Deferred taxes and tax 


credits 396,804 5,418 
Other deferred credits 51,693 84 
Redeemable preferred stock 45,000 - 
Common stock 466,832 12,039 
Retained earnings 724,623 27,597 

$ 3,861,861 $ 83,325 


Principally long-term gas supply advances for Columbia. 


Columbia uses the full cost method and Commonwealth the successful 
efforts method of accounting for exploration and development. 


Not segregated. 


Capitalization: Columbia Commonwealth & Pro Forma 








Long term debt $1,201,833 $ 10,013 $1,211,846 
Preferred stock 45,000 - 45,000 
Common equity 1,191,455 39,636 1,231,091 

2,438,208 49 ,649 $2,487,937 
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Footnotes to Appendix B 


* As restated to reflect rate order of February 12, 
1980, reducing previously reported earnings 
1976-1979 about $30 million. 


Allowance for funds used during construction seg- 
regated and interest charges shown before credit 
for a part thereof. Other income consists principal- 
ly of investment tax credits and interest earned on 
temporary cash investments. 


* Other income consists principally of interest on 
temporary cash investments. 


° For comparability, Columbia reported per share 
data has been adjusted, rounded to the nearest 
cent, to represent the 1.05 shares to be issued for 
each Commonwealth share; and Commonwealth 
“fully diluted’”’ per share earnings are shown, 
which reflect full conversion of the convertible 
preferred stock, actually effected at the end of 
1980. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
Rca No. 22167/August 20, 1981 

SEE 

SECURITIES ACT OF 1933 

Release No. 6341/August 20, 1981 

PUBLIC UTILITY HOLDING COMPANY ACT OF 
i il No. 22168/August 20, 1981 

SEE 

SECURITIES ACT OF 1933 

Release No. 6342/August 20, 1981 

PUBLIC UTILITY HOLDING COMPANY ACT OF 
Ps a No. 22169/August 20, 1981 


SEE 
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SECURITIES ACT OF 1933 
Release No. 6343/August 20, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22170/August 20, 1981 


In the Matter of 


NORTHEAST UTILITIES 

WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

West Springfield, Massachusetts 


THE CONNECTICUT LIGHT & POWER 
COMPANY 

THE HARTFORD ELECTRIC LIGHT COMPANY 

NORTHEAST NUCLEAR ENERGY COMPANY 

Berlin, Connecticut 


HOLYOKE WATER POWER COMPANY 
Holyoke, Massachusetts 


(70-6465) 


ORDER AUTHORIZING CHANGE IN REVOLV- 
ING CREDIT AGREEMENT 


Northeast Utilities (“NU”), a registered holding 
company, and five of its wholly-owned subsidiary 
companies, The Connecticut Light & Power Com- 
pany (“CL&P”), The Hartford Electric Light Com- 
pany (“HELCO”), Western Massachusetts Electric 
Company (“‘WMECO’”), Holyoke Water Power 
Company (“HWP”) and Northeast Nuclear Energy 
Company (“NNECO”), have filed post- effective 
amendments to an application-declaration previ- 
ously filed with this Commission pursuant to Sec- 
tions 6(a), 7 and 12(b) of the Public Utility Holding 
Company Act of 1935 (‘Act’), and Rules 45 and 
50 thereunder. 


By orders dated July 1, 1980 (HCAR No. 21647), 
August 21, 1980 (HCAR No. 21684) and February 
3, 1981 (HCAR No. 21905) and April 14, 1981 
(HCAR No. 22005) in this matter, the applicants- 
declarants were authorized, among other things, 
to issue and sell notes to banks and, with the ex- 
ception of HWP and NNECO, commercial paper to 
a dealer in commercial paper. In addition CL&P, 
HELCO and WMECO were authorized to enter into 
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a multibank revolving credit and term loan agree- 
ment under the terms of which the three com- 
panies can borrow up to an aggregate of 
$140,000,000. The aggregate amount of all such 
notes at any time outstanding, whether issued to 
banks (“Bank Notes’) or to a dealer in commercial 
paper (“Commercial Paper’) or to banks under the 
revolving credit/term loan agreement (‘Revolving 
Credit/Term Notes’) may not exceed $55,000,000 
in the case of NU, $210,000,000 in the case of 
CL&P, $140,000,000 in the case of HELCO, 
$85,000,000 in the case of WMECO, $8,000,000 
in the case of HWP and $40,000,000 in the case 
of NNECO. 


As presently structured the exercise by any com- 
pany of its option to convert borrowings under the 
revolving credit agreement to term loans would 
permanently foreclose such company from making 
further revolving loans. It is proposed that the 
agreement be revised to permit CL&P, HELCO 
and WMECO to reborrow during the revolving 
credit period even though a portion of the out- 
standing borrowings may have been converted to 
term loans. The amount available for reborrowing 
by an individual company, however, would be re- 
duced to the extent a portion of its commitment 
had been converted to term loans. 


The proposed transaction has been approved by 
the Connecticut Department of Public Utility Con- 
trol and The Massachusetts Department of Public 
Utilities. It is stated that no other state or federal 
regulatory authority, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective 
amendments to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22053), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
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thereunder with respect to the proposed transac- 
tions is extended so as to allow filing on a quarter- 
ly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22171/August 20, 1981 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 
Shreveport, Louisiana 


(70-6625) 


ORDER AUTHORIZING INSTALLMENT SALE 
AGREEMENT FOR FINANCING OF POLLUTION 
CONTROL FACILITIES; EXCEPTION FROM 
COMPETITIVE BIDDING 


Southwestern Electric Power Company (“Compa- 
ny”), an electric utility subsidiary of Central and 
South West Corporation, a registered holding 
company, has filed an application-declaration with 
this Commission under Sections 6(a), 7, 9, 10 and 
12(d) of the Public Utility Holding Company act of 
1935 (‘‘Act’’) and Rules 44(b)(3) and 50(a)(5) 
thereunder. 


Southwestern Electric Power Company has begun 
construction of a 640 megawatt, lignite-fueled 
electric generating plant (“unit”) near Hallsville, 
Texas at an estimated total cost of $452,302,000. 


It is necessary to acquire and construct certain air, 
water and solid waste pollution control facilities 
(‘Facilities’) as part of the Unit in order to comply 
with applicable state and federal environmental 
control standards. The Company proposes to en- 
ter into an Installment Sale Agreement (‘“Agree- 
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ment’) with the Sabine River Authority of Texas 
(“District”), an instrumentality of the State of Tex- 
as, pursuant to which the District would undertake 
the financing of the Facilities. The Agreement 
would provide for the transfer by the Company to 
the District of the Company’s interest in the Facili- 
ties as they exist at the time the Agreement is en- 
tered into, and would provide that the Company be 
reimbursed for its cost of acquiring and con- 
structing the property so transferred. The Compa- 
ny would then cause the construction of the Facili- 
ties to be completed for the District and would be 
reimbursed by the District for the cost of such con- 
struction. Title to the Facilities would be in the Dis- 
trict during the period of construction. Upon com- 
pletion of construction, title to the Facilities would 
automatically vest in the Company. 


The District will finance the acquisition and con- 
struction of the Facilities and related costs through 
the issuance and sale, concurrently with the exe- 
cution of the Agreement, of the District's Pollution 
Control Revenue Bonds or Notes (“Bonds”), in an 
aggregate amount not to exceed $80,000,000. 
The Bonds will be issued under a trust indenture 
(“Indenture’’) with a corporate trustee (“Trustee’’) 
to be selected by the Company. The District will 
adopt a resolution agreeing to issue the Bonds, 
under the conditions contemplated by the Agree- 
ment and Indenture, for the purpose of financing 
the Facilities. 


The Bonds will bear interest semi-annually and will 
mature at a date or dates not more than three 
years from their nominal date of issue. The inter- 
est rate, maturity date and redemption provisions 
applicable to the Bonds will be determined by ne- 
gotiations between the Company and the under- 
writers. It is expected that the Bonds will be 
refinanced or refunded by the Company at or prior 
to their maturity. 


Bond Counsel, have informed the Company that 
they will be prepared to give a legal opinion that 
interest on the Bonds will be exempt from Federal 
income taxation. While it is not possible to ascer- 
tain in advance precisely the interest rate which 
may be obtained in connection with the issuance 
of the Bonds, the Company has been advised that 
similar tax-exempt bonds currently carry an annual 
interest rate approximately 2%-4% lower than 
comparable taxable bonds. 
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Except as otherwise required under the Indenture, 
the proceeds from the sale of the Bonds will be 
placed in a construction fund created and estab- 
lished under the Indenture and will be disbursed 
from time to time to pay or to reimburse the Com- 
pany for the cost of construction of the Facilities 
(including the cost of construction paid by the 
Company prior to the acquisition of the Facilities 
from the Company and interest on the Bonds dur- 
ing construction), the Trustee’s expenses, the Dis- 
trict’s administrative and overhead expenses and 
all other costs and expenses incurred in connec- 
tion with the issuance and sale of the Bonds. 


In the event the amounts in the construction fund 
are insufficient to pay such costs, the Agreement 
obligates the Company to pay all additional 
amounts. 


The Agreement will contain an unsecured commit- 
ment by the Company to pay to the District at 
specified times, in payment of the purchase price 
for the Facilities, amounts sufficient to enable the 
District to pay debt service on the Bonds, including 
principal, interest and redemption premium, if any. 
Pursuant to the Indenture, the District will assign 
to the Trustee all such amounts payable under the 
Agreement. The Bonds will be special obligations 
of the District, payable only out of purchase price 
payments made by the Company and will not be 
an obligation of the District payable from its gener- 
al revenues or any tax assessment. 


It is contemplated that the Bonds will be sold by 
the District pursuant to an agreement (‘“Underwrit- 
ing Agreement’) between the District and an un- 
derwriting group consisting of or represented by 
Morgan, Stanley & Co. Incorporated, Shearson 
Loeb Rhoades, Inc., and Salomon Brothers. The 
underwriters may, if market conditions at the time 
of offering dictate, add other underwriters to assist 
in the offering and sale. The Company will not be 
a party to the Underwriting Agreement, but the Un- 
derwriting Agreement will be subject to approval 
by the Company and the Company will enter into a 
letter of representation with the underwriters, con- 
taining various warranties, representations and in- 
demnities on which the underwriters will rely in en- 
tering into the Underwriting Agreement. 


The Company requests that the Agreement be ex- 
cepted from the competitive bidding requirements 
of Rule 50. 
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The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated to 
be $321,000. No state commission and no federal 
commission, other than this Commission, has ju- 
risdiction over the proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22140), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, be, and it hereby is 
granted and permitted to become effective forth- 
with, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22172/August 20, 1981 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
100 Interplace Parkway 
Parsippany, New Jersey 07054 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 

Madison Avenue at Punch Bowl Road 

Morristown, New Jersey 07960 


METROPOLITAN EDISON COMPANY 


2800 Pottsville Pike, Muhlenberg Township 
Berks County, Pennsylvania 19605 


Volume 23, No. 7, September 1, 1981 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 


Johnstown, Pennsylvania 15907 


(70-6311) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF SHORT-TERM NOTES AND FIRST MORT- 
GAGE BONDS TO BANKS BY SYSTEM 
COMPANIES AND GUARANTY BY HOLDING 
COMPANY 


General Public Utilities Corporation (“GPU”), a 
registered holding company, and its electric utility 
subsidiaries, Jersey Central Power and Light 
Company (“JCP&L”), Metropolitan Edison Com- 
pany (‘“Met-Ed”), and Pennsylvania Electric Com- 
pany (“Penelec’’), have filed with this Commission 
a further post-effective amendment to their 
application-declaration in this proceeding pursuant 
to Sections 6(a), 6(b), 7, and 10(b) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rule 45 thereunder. 


By orders dated June 19, 1979, October 30, 1979, 
August 18, 1980, October 21, 1980, and July 8, 
1981 (HCAR Nos. 21107, 21276, 21681, 21751, 
22125), this Commission, among other things, au- 
thorized GPU, JCP&L, Met-Ed, and Penelec (col- 
lectively, the “GPU Companies”) to issue, sell, 
and renew their respective promissory notes 
(“Notes”) having a maturity of not more than six 
months from the date of issue from time to time 
through October 1, 1981. The Notes are being is- 
sued, sold, and renewed under and pursuant to a 
certain revolving credit agreement, as amended 
and supplemented (“Credit Agreement”) with a 
group of commercial banks (“Banks”). 


The Credit Agreement generally limits aggregate 
borrowings by the GPU Companies thereunder ini- 
tially to approximately $292 million, which amount 
may be increased to approximately $412 million 
with approval of the Banks holding 85% of the 
Notes outstanding, with individual sublimits appli- 
cable to each GPU Company. Such sublimits are: 
GPU—$75 million; JCP&L—$122 million; Met- 
Ed—$125 million; and Penelec—$116 million. 
The GPU and JCP&L sublimits may be increased 
to a maximum of $150 million and $160 million, re- 
spectively, by the Banks holding 85% of the Notes 
outstanding. At July 31, 1981, the GPU 
Companies had an aggregate of $139 million in 
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borrowings outstanding under the Credit Agree- 
ment as follows: GPU—$42 million; JCP&L—$53 
million; and Met-Ed—$44 million (including $13 
million principal amount of first mortgage bonds 
referred to below). Penelec had no borrowings 
outstanding. 


In January 1980, Met-Ed issued and sold to the 
Banks $13 million aggregate principal amount of 
First Mortgage Bonds. These bonds, which are 
treated as Notes for purposes of computing the 
amount of additional Notes issuable by Met-Ed un- 
der the Credit Agreement, also mature on October 
1, 1981, and bear interest at the same rate as the 
Notes. 


The GPU Companies now propose to issue, sell, 
and renew to the Banks from time to time during 
the period October 1, 1981, through December 31, 
1982, their respective new promissory notes 
(“New Notes’) under and pursuant to the terms of 
a revised credit agreement (‘‘Revised Credit 
Agreement’) up to the following principal amounts: 
GPU—$43 million; JCP&L—$125 million; Met- 
Ed—$50 million; and Penelec—$75 million or, in 
the cases of JCP&L, Met-Ed, and Penelec, such 
lesser amounts as may be permitted by their re- 
spective articles of incorporation. The New Notes 
would (a) mature not more than three months from 
the date of issue from time to time with a final ma- 
turity date of December 31, 1982, (b) bear interest 
at 107% of the higher of (i) Citibank’s base rate as 
in effect from time to time or (ii) Y2 of 1% above the 
three-week moving average of offering rates for 
three-month certificates of deposit of major banks, 
(c) be prepayable without penalty at any time, and 
(d) be subject to acceleration by the Banks under 
certain conditions including the occurrence of a 
material adverse change in revenues or income. 
Aggregate borrowings under the Revised Credit 
Agreement would be limited to $200 million, and a 
total of $150 million would be available initially, 
subject to increase with the approval of the Banks 
having 85% of the total commitment. The amounts 
applicable to each GPU Company are subject to 
certain restrictions and limitations. 


GPU proposes unconditionally to guarantee the 
New Notes, the $13 million aggregate principal 
amount of Met-Ed’s First Mortgage Bonds to be is- 
sued to the Banks as described below (“New Met- 
Ed Bonds’) and the other obligations of JCP&L, 
Met-Ed, and Penelec under the Revised Credit 
Agreement. As security for such unconditional 
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guaranty, GPU proposes to pledge to the Banks 
all of the common stock of JCP&L, Med-Ed, 
Penelec, and GPU Service Corporation. 


Met-Ed proposes to pledge and grant to the Banks 
as additional collateral for its New Notes, the New 
Met-Ed Bonds, and its other obligations under the 
Revised Credit Agreement, first priority security in- 
terests in all Met-Ed’s right, title, and interest in 
and to (i) certain uranium yellowcake and the re- 
lated contract between Met-Ed and Kerr-McGee 
providing for the conversion and delivery thereof, 
(ii) Met-Ed’s customer accounts receivable from 
the sale of electricity at retail, and (iii) certain of its 
coal inventories. Moreover, Met-Ed proposes to 
pledge to the Banks $40 million aggregate princi- 
pal amount of First Mortgage Bonds (“New Met-Ed 
Pledged Bonds’) as further collateral for its New 
Notes and other obligations under the Revised 
Credit Agreement (described below). 


JCP&L proposes to pledge and grant to the Banks 
as additional collateral for its New Notes and other 
obligations under the Revised Credit Agreement a 
first priority security interest in all its right, title, 
and interest in and to certain uranium yellowcake 
and the reiated contract between JCP&L and Kerr- 
McGee providing for the conversion and delivery 
thereof. 


The GPU Companies proposes to continue paying 
an annual commitment fee of % of 1% of the total 
commitment, whether used or unused, and an an- 
nual agent's fee of $250,000. 


Met-Ed also proposes to issue and sell to the 
Banks the $13 million of New Met-Ed Bonds and 
to issue and pledge to the Banks as collateral for 
Met-Ed’s New Notes and other obligations under 
the Revised Credit Agreement the $40 million of 
New Met-Ed Pledged Bonds. The New Met-Ed 
Bonds and the New Met-Ed Pledged Bonds would 
be issued under and pursuant to the Company’s 
Indenture dated November 1, 1944. The New Met- 
Ed Bonds and the New Met-Ed Pledged Bonds 
would mature on December 31, 1982, and the 
New Met-Ed Bonds would bear interest at the 
same interest rate applicable to the New Notes is- 
sued under the Revised Credit Agreement; inter- 
est would be payable on the New Met-Ed Pledged 
Bonds only upon a default by the Met-Ed under 
the Revised Credit Agreement. Met-Ed would is- 
sue the New Met-Ed Bonds and the New Met-Ed 
Pledged Bonds to the Banks against cancellation 
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of like principal amounts of Met-Ed’s first mort- 
gage bonds (i) sold to the Banks in January 1980 
as described above and (ii) previously pledged to 
the Banks as collateral, respectively. 


The net proceeds of the New Notes and the New 
Met-Ed Bonds proposed to be issued and sold 
would be used by the GPU Companies (i) to repay 
the maturing borrowings under the Credit Agree- 
ment and Met-Ed’s $13 million of first mortgage 
bonds heretofore issued and sold to the Banks 
and (ii) to provide for working capital and other 
corporate requirements. 


The post-effective amendment to application- 
declaration and any further amendments thereto 
are available for public inspection through the 
Commission's Office of Public Reference. Interest- 
ed persons wishing to comment or request a hear- 
ing should submit their views in writing by Septem- 
ber 14, 1981, to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
and serve a copy on the applicants-declarants at 
the addresses specified above. Proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, the 
application-declaration, as now amended or as it 
may be further amended, may be granted and 
permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 652/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6343/August 20, 1981 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11908/August 14, 1981 


In the Matter of 


PENNSYLVANIA MONEY FUND, INC. 
Route 23 and Davis Road 

Valley Forge Office Colony, #2, Box 707 
Valley Forge, Pennsylvania 19481 


(812-4923) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that Pennsylvania 
Money Fund, Inc. (‘Applicant’) filed an application 
on July 20, 1981, for an order of the Securities and 
Exchange Commission (“Commission”) pursuant 
to Section 6(c) of the Investment Company Act of 
1940 (the “Act’) exempting Applicant from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder to the extent neces- 
sary to permit Applicant to compute its net asset 
value per share using the amortized cost method 
of valuing portfolio securities. All interested per- 
sons are referred to the application on file with the 
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Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant is a corporation organized and existing 
under the laws of the Commonwealth of 
Pennsylvania. Applicant has filed with the Com- 
mission a Registration Statement on Form N-1 
under the Securities Act of 1933, as amended, 
and Section 8(b) of the Act. The 1933 Act Regis- 
tration Statement on Form N-1 has not been de- 
clared effective. Thus, Applicant has not yet com- 
menced a public distribution of its shares. 


Applicant states that it intends to operate its port- 
folio of investment securities as a “money market” 
fund, offering to investors a convenient means to 
invest in high-quality money market instruments 
which mature in one year or less. Applicant's in- 
vestments may include: (1) obligations, such as 
notes, bills or bonds issued by or guaranteed as to 
principal and interest by the government of the 
United States or its agencies or instrumentalities; 
(2) commercial paper, negotiable certificates of 
deposit and bankers’ acceptances of the 200 
largest (in terms of assets) U.S. banks and the 
U.S. branches of the 50 largest (in terms of as- 
sets) foreign commercial banks, and in the the 50 
largest (in terms of assets) savings and loan asso- 
ciations; (3) short-term corporate debt instruments 
(commercial paper or variable amount master de- 
mand notes), with maturities not exceeding nine 
months, which at the time of purchase (a) will be 
rated “A-1” or “A-2” by Standard & Poor’s Cor- 
poration (‘Standard & Poor's’) or “Prime-1” or 
“Prime 2”, by Moody’s Investors Service, Inc. 
(“Moody’s”’), or (b) if not rated, issued by a com- 
pany which at the date of investment has an out- 
standing debt issue rated at least “A” by Standard 
& Poor's or by Moody’s and as to which the board 
of directors has made an independent determina- 
tion that the instrument presents minimum credit 
risks and is of “high quality’; (4) corporate bonds 
and debentures, which at the time of purchase 
have a rating of at least ‘‘AA”’ by Standard & 
Poor’s or “Aa” by Moody’s and have one year or 
less until maturity; (5) certificates of deposit or oth- 
er instruments issued by small banks or savings 
and loan associations located in the Common- 
wealth of Pennsylvania that are members of the 
Federal Deposit Insurance Corporation (FDIC) or 
the Federal Savings and Loan Insurance Corpora- 
tion (FSLIC). Such investments will be limited to 
$100,000 per institution (except that not more than 
10% of the value of Applicant's total assets may 
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be invested in obligations of small banks and sav- 
ings and loan institutions which are not readily 
marketable). The principal amount of these types 
of investments shall be insured in full by either the 
FDIC or the FSLIC; and (6) certain repurchase 
agreements with respect to obligations which it is 
authorized to accept. Applicant will not enter into 
repurchase agreements of more than one week’s 
duration, and then only with the Custodian of Ap- 
plicant. All of the investments of Applicant will 
consist of obligations maturing within one year 
from the date of acquisition, and the dollar- 
weighted average portfolio maturity of all of its in- 
vestments will be 120 days or less. Shares of Ap- 
plicant will be sold without a sales charge. The 
minimum initial investment will be $500 with addi- 
tional investments accepted in any amount. 


Applicant seeks an order of the Commission pur- 
suant to Section 6(c) of the Act exempting it from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a—4 and 22c-1 thereunder to the extent 
necessary to permit Applicant’s assets to be 
valued according to the amortized cost valuation 
method. Under the amortized cost valuation meth- 
od, portfolio instruments are valued at their cost as 
of the date of acquisition and thereafter assuming 
a constant rate of amortization to maturity of any 
discount or premium, regardless of the impact of 
fluctuating interest rates on the market value of 
such instruments. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direc- 
tors. Rule 22c—1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. 


Rule 2a-4 adopted under the Act provides, as 
here relevant, that the ‘current net asset value” of 
a redeemable security issued by a registered in- 
vestment company used in computing its price for 
the purposes of distribution, redemption and re- 
purchase shall be an amount which reflects calcu- 
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lations made substantially in accordance with the 
provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a—4 further states 
that portfolio securities with respect to which mar- 
ket quotations are readily available shall be valued 
at current market value, and other securities and 
assets shall be valued at fair value as determined 
in good faith by the board of directors of the in- 
vestment company. Prior to the filing of the appli- 
cation, the Commission expressed its view that, 
among other things, (1) Rule 2a—4 under the Act 
requires that portfolio instruments of ‘money mar- 
ket” funds be valued with reference to market fac- 
tors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a—4 for a “money 
market” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
from any provision or provisions of the Act or of 
any rule or regulation thereunder, if and to the ex- 
tent that such exemption is necessary or appropri- 
ate in the public interest and consistent with the 


protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicant states that sophisticated professional 
and institutional investors, as well as investors in 
similar circumstances, represent an important 
source of potential investments to Applicant. Ap- 
plicant contends that in order to attract and retain 
such investors Applicant must have a stable net 
asset value (preferably at $1.00 per share) and a 
constant and steady flow of investment income. 
Applicant believes that the valuation of its portfolio 
securities on the amortized cost basis will benefit 
shareholders by enabling it to maintain a constant 
$1.00 per share purchase and redemption price, 
while at the same time providing shareholders with 
a steady flow of investment income through daily 
dividends which reflect Applicant's net income as 
earned. 


Applicant states that its board of directors has de- 
termined in good faith that in light of the character- 
istics of Applicant as described above and absent 
unusual or extraordinary circumstances, the amor- 
tized cost method of valuing portfolio securities is 
appropriate and preferable for Applicant and re- 
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flects the fair value of such securities. Applicant 
maintains that with respect to securities maturing 
within one year or less, there is normally a negligi- 
ble discrepancy between market value and the 
amortized cost of such securities. 


Applicant has agreed that the following conditions 
may be imposed in any order of the Commission 
granting the exemptive relief requested: 


1. In supervising the operations of Applicant and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant’s board of directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant’s shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions and Applicant's 
investment objective, to stabilize Applicant's net 
asset value per share, as computed for the pur- 
pose of distribution, redemption and repurchase, 
at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and maintenance of records of 
such review.' 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 1% of 1 percent, a re- 
quirement that the board of directors will 





1To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its board of directors in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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promptly consider what action, if any, 
should be initiated. 


(c) Where the board of directors be- 
lieves that the extent of any deviation 
from Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or other unfair results to inves- 
tors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which action may in- 
clude: redeeming shares in kind; selling 
portfolio instruments prior to maturity to 
realize capital gains or losses, or to 
shorten Applicant's average portfolio 
maturity; withhoiding dividends; or 
utilizing a net asset value per share as 
determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 





2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted av- 
erage portfolio maturity in excess of 120 days, Ap- 
plicant will invest its available cash in such a man- 
ner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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though such documents were records required to 
be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the board 
of directors determines present minimal credit 
risks, and which are of high quality as determined 
by any major rating service, or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by the board of directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to condition 2(c) 
was taken during the preceding fiscal quarter, and, 
if any action was taken, will describe the nature 
and circumstances of such action. 


Applicant submits that granting its requested 
exemptive order is appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 8, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 
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For the Commission, by the Division of Investment 
€ Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11909/August 17, 1981 


In the Matter of 


THE GOLDEN CORRAL POOLING GROUP 
5151 Glenwood Avenue 
Raleigh, North Carolina 27612 


(812-4771) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE INVESTMENT 
COMPANY ACT OF 1940 FOR AN ORDER EX- 
EMPTING APPLICANT FROM ALL PROVISIONS 
OF THE ACT. 


NOTICE IS HEREBY GIVEN that the Golden Cor- 
ral Pooling Group (‘Applicant’), a North Carolina 
joint venture, filed an application on November 26, 
1980, and an amendment thereto on April 17, 
1981, pursuant to Section 6 (c) of the Investment 
Company Act of 1940 (‘Act’) for an order of the 
Commission exempting Applicant from all provi- 
sions of the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that it was organized as a joint 
venture in 1976 to implement an employee incen- 
tive plan for Golden Corral Corporation (‘Golden 
Corral’). Golden Corral is a North Carolina corpo- 
ration formed in 1971 that operates a chain of ap- 
proximately 150 restaurants under the Golden 
Corral name. Its business philosophy is that the 
corporation’s business is best served by allowing 
those employees who are involved in the opera- 
tion of Golden Corral and its restaurants and who 
are most responsible for its success to share in 
the ownership of the restaurants. 
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In accordance with this philosophy, each of Gold- 
en Corral’s restaurants is organized as a separate 
Restaurant Joint Venture (“RJV’’) in which Golden 
Corral retains a 50% ownership interest, while, 
generally, selling a 20% interest to the manager of 
the RJV and a 5% interest to the area supervisor. 
These ownership interests in RUVs are called Res- 
taurant Interests, each one representing a 5% in- 
terest in a particular RJV and selling for a fixed 
price of $5,000. The remaining 25% ownership in- 
terest in each RJV is sold to Applicant, which, in 
turn, sells its own Pooling Group Units (‘‘PG 
Units”) to its members. These PG Units are gener- 
ally offered to Applicant's members on a rotation 
basis at a fixed price of $5,000 per PG Unit when- 
ever a Restaurant Interest becomes available for 
sale to Applicant. The PG Unit represents a pro- 
portional interest in the Applicant and entitles its 
owner to a proportional share of the earnings dis- 
tributed to Applicant from the Restuarant Interests 
which it owns. Earnings from RJVs are distributed 
monthly to holders of Restuarant Interests (includ- 
ing Applicant), and Applicant, in turn, makes 
monthly distributions to its members. Applicant 
distributed $3306 per PG Unit in 1980. 


By investing in PG Units, Applicant's members are 
able to share indirectly in the ownership of a num- 
ber of RJVs. Applicant's membership of 110 per- 
sons, as of December 31, 1980, comprises direc- 
tors, Golden Corral officers, district managers, two 
former employees, and a number of managers and 
area supervisors admitted under an earlier, now 
discontinued, incentive plan. Applicant states that 
it anticipates a net decrease in its membership 
over the next few years, as some current members 
who are area supervisors and managers leave 
Golden Corral’s employ through normal attrition 
and concurrently have their PG Units repurchased 
by Golden Corral, as described below. At the 
same time, Applicant states that few new mem- 
bers are anticipated because of the more restric- 
tive nature of the membership. Membership is now 
restricted to Golden Corral directors, officers, dis- 
trict managers, and senior level employees at or 
above the level of district manager. Both the Res- 
taurant Interests and the PG Units are the subjects 
of an effective registration statement under the 
Securities Act of 1933 and all members will be giv- 
en a copy of the final prospectus. Furthermore, 
Applicant states that all of its members, by reason 
of their employment positions and the information 
available to them, are able to evaluate the relative 
merits and risks of purchasing PG Units. 
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Each new member of Applicant is treated as a 
general partner of Applicant and will sign and be 
bound by the Pooling Group Joint Agreement (the 
“Agreement’”’). The Agreement provides that all 
members have the right to free access to the 
books and records of Applicant, including Appli- 
cant’s quarterly statement of operations, as well 
as to copies of the audited annual financial state- 
ments and Annual Report of the Applicant. The 
Agreement also provides that Golden Corral has 
the right to repurchase all nonvested PG Units 
upon any attempted transfer or upon termination 
of the owner’s employment with Golden Corral. 
Applicant's members may not transfer PG Units 
during their lifetime and may transfer them upon 
death only under certain circumstances based on 
duration of employment. For example, after 15 
years of continous employment with Golden Cor- 
ral, the member may hold his or her PG Units until 
death, and his or her heirs or persons designated 
by will may hold the PG Units thereafter forever. 
Such PG Units thereafter may be transferred only 
by will, the laws of descent and distribution or gift, 
and may not be transferred for value under any 
circumstances. Heirs or other persons receiving 
PG Units are not to be considered as Pooling 
Group members, however, until they have exe- 
cuted a copy of the Agreement. 


Upon attempted transfer or, in the case of an em- 
ployee, upon termination of empoyment with Gold- 
en Corral for any reason, Golden Corral has the 
right to repurchase the PG Units. Upon repur- 
chase, Golden Corral is required to pay in cash an 
amount equal to the orginal purchase price 
($5,000 per PG Unit), plus an amount equal to a 
6% annual return on such purchase price to the 
extent that prior distributions have not produced a 
6% annual return. Applicant states that the pur- 
pose of this repurchase right is to limit ownership 
of PG Units to active employees of Golden Corral 
who have an interest in the success of the RJVs. 
Accordingly, to date, Golden Corral states that it 
has exercised this right on all except two occa- 
sions when employees left Golden Corral. In those 
two instances, the individuals have a continuing 
affiliation with Golden Corral and Golden Corral 
has allowed them to retain ownership of their PG 
Units. Applicant states that in the future Golden 
Corral expects to exercise its right of repurchase 
whenever possible, but reserves the right not to do 
so. For example, Golden Corral may elect not to 
repurchase PG Units should it be financially disad- 
vantageous to do so. 
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In order to shelter its members from possible ex- 
posure to any losses for which Applicant, as a joint 
venturer/general partner in various RJVs, might be 
liable, Applicant retains as a loss reserve an 
amount equal to Applicant’s proportional share of 
any RJV losses for the prior month. Applicant 
states that this loss reserve (which amounted to 
$101,835 as of December 31, 1980) is currently 
held as a cash asset but may in the future be in- 
vested in short-term, low-risk securities, such as 
government securities, certificates of deposit or 
money market accounts, in order to realize earn- 
ings on those funds. If a previously unprofitable 
RJV achieves a net profit position, the amount in 
the loss reserve attributable to the losses of that 
RJV would be distributed in the following month to 
Applicant's members. 


Golden Corral has administrative control over the 
mechanics of operating the Applicant, which it cur- 
rently administers at no charge. No fees, commis- 
sions, or sales loads are charged on any of Appli- 
cant’s transactions. However, the Agreement 
permits Golden Corral to charge Applicant a rea- 
sonable fee for administering its affairs and Gold- 
en Corral reserves the right to do so in the future. 
Applicant states that Golden Corral has discretion 
to decide in which RJVs Applicant will invest, but 
limits the investment of proceeds from sale of PG 
Units to investment in Restaurant Interests. Gold- 
en Corral has no authority to change the character 
of the Applicant’s investments or its method of op- 
eration. According to Applicant, Applicant's mem- 
bers have complete discretion as to whether or not 
they choose to participate on the terms described 
above. 


Applicant states that any order granted by the 
Commission on its application may be subject to 
the follow conditions: 


(1) That Applicant will continue to offer its PG 
Units only to directors, officers and other senior 
level employees of Golden Corral Corporation and 
not to the general public. 


(2) That Applicant will continue to invest the pro- 
ceeds of the sale of PG Units only in Golden Cor- 
ral Corporation Restaurant Interests and will in- 
vest that portion of its earnings which is retained 
as a loss reserve only in government securities, 
certificates of deposit and similar short-term, low- 
risk securities. 
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(3) That information concerning the financial oper- 
ations of Applicant will be furnished to offerees 
and holders of PG Units in the following manner: 


(a) A copy of the final prospectus in- 
cluded in Applicant’s registration 
statement under the Securities Act 
of 1933 will be given to each current 
holder of PG Units and to all future 
members, should there be any, of 
Applicant; and 

(b) A copy of Applicant's annual report, 
including audited annual financial 
statements, will be provided to each 
holder of PG Units. 


(4) That the final prospectus relating to Applicant’s 
registration statement under the Securities Act of 
1933 contained the following paragraph: 


“Because the Pooling Group (i.e. Appli- 
cant) engages in investment activities 
involving primarily investments in Gold- 
en Corral Corporation’s Restaurant In- 
terests, the Pooling Group is considered 
to be an “investment company” as de- 
fined in the Investment Company Act of 
1940 (the ‘1940 Act’). The Pooling 
Group has not registered under the 
1940 Act, but believes that it has at all 
times been a private company of a type 
which the 1940 Act was not intended to 
regulate. The Pooling Group has filed 
an application with the Securities and 
Exchange Commission for an order 
which would exempt the Pooling Group 
from compliance with all provisions of 
the 1940 Act, subject to compliance by 
the Pooling Group with certain condi- 
tions set forth in the application. There 
is, of course, no assurance that such an 
exemptive order will be granted. If an 
exemptive order is not granted, compli- 
ance with the 1940 Act would be re- 
quired, and such compliance would 
cause modifications to the Pooling 
Group’s structure and operation which 
could be disadvantageous to the Pool- 
ing Group. In addition, the Pooling 
Group could be subject to claims under 
the 1940 Act as a result of operating as 
an unregistered investment company.” 
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This paragraph will be appropriately modified in fu- 
ture prospectuses offering PG Units to Applicant's 
members if and when an exemptive order is is- 
sued. 


Applicant submits that its requested exemptive or- 
der should be granted pursuant to Section 6(c) of 
the Act, because it is not the type of company to 
which the provisions of the Act were intended to 
apply. Applicant also states that its structure and 
method of operation insulate it from many of the 
abuses to which the Act is directed and, therefore, 
its members do not need the safeguards afforded 
by the Act. Furthermore, Applicant states that 
since virtually all of its members are intrinsically 
involved with the business operations of Golden 
Corral, and will be provided with all information 
necessary to allow them to evaluate the merits 
and risks of investing in PG Units, its members do 
not need the protections afforded by the Act. Ap- 
plicant also argues that it is an essentially private 
company since its membership is limited to per- 
sons who are directly or indirectly affiliated with 
Golden Corral, and since the PG Units are not of- 
fered to the public nor is there any trading market 
for the PG Units. Applicant notes that transferabili- 
ty of the PG Units is severely restricted, and ex- 
cept in two cases Golden Corral has historically al- 
ways exercised its right to repurchase a member’s 
PG Units upon attempted transfer or upon termi- 
nation of employment. Applicant submits that it is 
similar to other companies which, although tech- 
nically ineligible because of their size for the ex- 
clusion for private companies under Section 
3(c)(1) of the Act, have been exempted from all 
provisions of the Act pursuant to Section 6(c) in. 
recognition of their private nature. 


Section 6(c) of the Act provides that the Commis- 
sion, by order upon application, may conditionally 
or unconditionally exempt any person, security or 
transaction or any class or classes of persons, se- 
curities, or transactions from any provision of the 
Act or any rule or regulation thereunder, if and to 
the extent that such exemption is necessary or ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Applicant submits that for the reasons stated 
above granting its requested exemptive order is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
intended by the policy and provisions of the Act. 
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_ NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 9, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11910/August 18, 1981 


In the Matter of 

STOCK AVERAGE FUND, INC. 

Yo Shy & Company 

P.O. Box 3134 

Memphis, Tennessee 38103 

(811-2039) 

NOTICE OF PRCPOSAL TO TERMINATE REG- 


ISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940. 
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NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Invest- 
ment Company Act of 1940 (‘Act’), to declare by 
order its own motion that Stock Average Fund, Inc. 
(‘Fund’), registered under the Act as an open- 
end, non-diversified, management investment 
company, has ceased to be an investment compa- 
ny as defined in the Act. 


Information contained in the files of the Commis- 
sion indicates that the Fund was organized under 
the laws of the State of Maryland on November 6, 
1969, and registered under the Act on March 5, 
1970, under the name Compustrend Fund, Inc. 
The files of the Commission further indicate that at 
a special shareholders meeting held on May 24, 
1976, shareholders of the Fund approved chang- 
ing the name of the Fund to the Stock Average 
Fund, Inc. According to the files of the Commis- 
sion, the last quarterly report filed by the Fund with 
the Commission was dated October 30, 1978, 
which indicated that for the calendar quarter end- 
ing September 30, 1978, the Fund had total net 
assets of $2,358.42. In addition, the staff of the 
Commission has been advised by counsel for the 
Fund that the Fund has been liquidated and all of 
the Fund’s assets have been distributed to its 
shareholders. Counsel for the Fund has specifical- 
ly advised the staff of the Commission that the 
Fund does not propose to resume its business ac- 
tivities. Thus, it appears that the Fund is not cur- 
rently engaged in the business of an investment 
company. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion 
or upon application, finds that a registered invest- 
ment company has ceased to be an investment 
company it shall so declare by order and, upon the 
effectiveness of such order, the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 14, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on this matter accompanied 
by a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
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or by mail upon the Fund at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
this matter will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11911/August 18, 1981 


In the Matter of 


QUAKER CASH RESERVES, INC. 
Axe Wood 

Butler & Skippack Pikes 

Blue Bell, Pennsylvania 19422 


(812-4933) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that Quaker Cash 
Reserves, Inc. (‘Applicant’), registered under the 
Investment Company Act of 1940 (‘Act’) as an 
open-end, diversified, management investment 
company, filed an application on July 30, 1981, re- 
questing an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
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the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 under the Act to the extent 
necessary to permit Applicant to value its portfolio 
assets pursuant to the amortized cost method of 
valuing portfolio securities. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein which are summarized below. 


Applicant states that it is a no-load, “money mar- 
ket” fund organized under the laws of Maryland, 
and that Stratton Management Company serves 
as its investment adviser. The investment objec- 
tive of Applicant is to seek the highest possible 
current income consistent with the preservation of 
capital and liquidity. It will seek to achieve this ob- 
jective by investing exclusively in money market 
instruments maturing in twelve months or less, 
including the following: (1) Obligations of, or 
guaranteed by, the United States government, its 
agencies or instrumentalities; (2) Obligations of 
banks, including but not limited to, certificates of 
deposit or bankers’ acceptances of banks having 
total assets in excess of one billion dollars 
(“banks” include commercial banks, savings sav- 
ings banks, and savings and loan associations); 
(3) Commercial paper obligations rated A-1 by 
Standard & Poor’s Corporation (“S&P”) or Prime-1 
by Moody’s Investors Service (“Moody’s’”) or, if 
not rated, are issued or guaranteed by companies 
with an unsecured debt issue currently outstand- 
ing rated Aaa or Aa by Moody’s or AAA or AA by 
S&P, and investments in other corporate debt obli- 
gations such as publicly traded bonds, debentures 
and notes rated Aaa or Aa by Moody’s or AAA or 
AA by S&P; (4) Obligations other than the fore- 
going if the obligation is accompanied by a 
guarantee of principal and interest, provided that 
the guarantee is that of a bank or corporation 
whose certificates of deposit or commercial paper 
may be otherwise purchased by Applicant, and the 
obligation is determined to be “high quality” by 
Applicant's board of directors; and (5) Repurchase 
agreements involving obligations which are eligi- 
ble for investment under the foregoing categories. 
Applicant intends to maintain a dollar-weighted av- 
erage portfolio maturity of 120 days or less. The 
minimum initial investment to open an account will 
be $1000, and subsequent investments must be in 
amounts of not less than $100. 


The order requested herein would exempt Appli- 
cant from the provisions of Section 2(a)(41) of the 
Act and Rules 2a-4 and 22c-1 thereunder. Section 
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2(a)(41) of the Act defines value to mean: (1) with 
respect to securities for which market quotations 
are readily available, the market value of such se- 
curities and, (2) with respect to other securities 
and assets, fair value as determined in good faith 
by the investment company’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company issuing any redeemable secu- 
rity, and no principal underwriter of or dealer in 
any such security shall sell, redeem or repurchase 
any such security except at a price based on the 
current net asset value of such security which is 
next computed after receipt of a tender of such se- 
curity for redemption or of an order to purchase or 
sell such security. 


Rule 2a-4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 
computing its price for the purposes of distribution, 
redemption, and repurchase shall be an amount 
which reflects calculations, whether or not re- 
corded in the books of account, made substantially 
in accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and other securites and assets shall be 
valued at fair value as determined in good faith by 
the board of directors of the registered investment 
company. Prior to the filing of this application, the 
Commission expressed its view that, inter alia: 
(1) Rule 2a-4 under the Act requires that portfolio 
instruments of “money market” funds be valued 
with reference to market factors, and (2) it would 
be inconsistent generally with the provisions of 
Rule 2a-4 for a “money market’ fund to value its 
portfolio instruments on an amortized cost basis 
(Investment Company Act Release No. 9786, 
May 1, 1977). 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


622/SEC DOCKET 


In support of the exemptive relief requested, Appli- 
cant argues that its shareholders would be unfairly 
treated if it were forced to price its portfolio instru- 
ments in a manner which would produce artificial 
price or yield volatility for instruments which Appli- 
cant expects to hold until maturity. Applicant 
states that potential investors in its shares are not 
concerned with the theoretical differences which 
might occur between the yield achieved through 
market pricing and the yield computed on the ba- 
sis of amortized cost. However, Applicant states 
that such potential investors are vitally concerned 
that (1) the net asset value of their shares remain 
stable; and (2) that the daily net income declared 
on their investment be steady and not exhibit the 
volatility which can occur when changes in market 
prices cause changes in yield on a daily or weekly 
basis. Applicant, with the advice of its investment 
adviser, has determined that maintaining an aver- 
age portfolio maturity of 120 days or less will ac- 
complish the aims of Applicant’s investors by pro- 
viding the required stability of principal to 
individuals and institutional investors, and by 
reducing the risk of significant volatility in the 
value of portfolio instruments while at the same 
time producing a yield commensurate with those 
available in the short-term money market. Further- 
more, prior to formally adopting the amortized cost 
method of valuation, Applicant’s board of directors 
will determine in good faith that in light of the char- 
acteristics described above, including the condi- 
tions to which Applicant must adhere as set forth 
below, absent unusual or extraordinary circum- 
stances, the amortized cost method of valuing its 
portfolio securities will reflect the fair value of such 
securities. Applicant has agreed that the following 
conditions may be imposed in any order of the 
Commission granting the exemptive relief re- 
quested: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant’s board of directors undertakes—as a 
particular responsibility within the overall duty of 
care owned to its shareholders—to establish pro- 
cedures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objective, to stabilize Applicant's net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 
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2. Included within the procedures to be adopted by 


= the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review.' 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 1’ of 1 percent, a re- 
quirement that the board of directors will 
promptly consider what action, if any, 
should be initiated by it. 


(c) Where the board of directors be- 
lieves that the extent of any deviation 
from Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or other unfair results to inves- 
tors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which may include: re- 
deeming shares in kind; selling portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
reducing or withholding dividends; or 
utilizing a net asset value per share as 
determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will neither 





1To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its board of directors in the exercise of 
its discretion to be appropriate indicators of 
value, which may include among others, (i) quo- 
tations or estimates of market value for individual 
portfolio instruments, or (ii) values obtained from 
yield data relating to classes of money market in- 
struments published by reputable sources. 
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(a) purchase any instrument with a remaining ma- 
turity of greater than one year, nor (b) maintain a 
dollar-weighted average portfolio maturity which 
exceeds 120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act, 
as if such documents were records required to be 
maintained pursuant to rules adopted under Sec- 
tion 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which the 
board of directors determines present minimal 
credit risks, and which are of high quality as deter- 
mined by any major rating service or, in the case 
of any instrument that is not rated, of comparable 
quality as determined by the board of directors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


On the basis of the foregoing, Applicant submits 
that granting its requested exemptive order is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 





2 In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 14, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
cerficate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11912/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6341/August 20, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11913/August 20, 1981 


SEE 
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SECURITIES ACT OF 1933 
Release No. 6342/August 20, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11914/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6343/August 20, 1981 





INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 771/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6343/August 20, 1981 





ACCOUNTING SERIES 





ACCOUNTING SERIES 
Release No. 296/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6341/August 20, 1981 


ACCOUNTING SERIES 
Release No. 297/August 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6342/August 20, 1981 
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a LITIGATION 





Litigation Release No. 9415/August 14, 1981 


SEC v. UNION PETROCHEMICAL CORP. OF 
NEVADA, INC., et a/., CA 3-7-8056 
(D.C.N.D. Tex.) 


Wayne M. Secore, Administrator of the Fort Worth 
Regional Office, announced that on August 5, 
1981, the Honorable Edion B. Mahon of the United 
States District Court for the Northern District of 
Texas, Wichita Falls Division, entered an order by 
default permanently enjoining Frank Kelly (F. 
Kelly) from further violations of the registration and 
antifraud provisions of the Securities Act of 1933 
and the antifraud provisions of the Securities Ex- 
change Act of 1934. 


The complaint, filed on August 28, 1980, alleges 
that F. Kelly and others engaged in the offer and 
sale of unregistered securities, namely, the com- 
mon stock of Union Petrochemical Corp. of 
Nevada, Inc. (Union Petrochemical), to investors 
throughout the United States. The complaint fur- 
ther alleges that in connection with the offer and 
sale of these securities, F. Kelly and others made 
material misrepresentations and omitted to state 
material facts, concerning, among other things: 
the registration of the securities of Union 
Petrochemical; the nature of Union Petrochem- 
ical’s business and the profitability of its opera- 
tions; the nature, extent and value of the assets of 
Union Petrochemical and its subsidiaries; the na- 
ture, extent, value, recoverability and marketability 
of oil from Union Petrochemical oil leases; the 
ownership of precious metal mines and the exist- 
ence of mining operations by Union 
Petrochemical; the nature, extent, value, recover- 
ability and processing of ore from Union 
Petrochemical mineral interests; and the existence 
of audited financial statements of Union Petro- 
chemical and its subsidiary, K & D Industries, Inc. 


For further information see Litigation Release 
Nos. 9171 and 9223. 
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Litigation Release No. 9416/August 17, 1981 


SEC v. JOSEPH SEBAG, INCORPORATED AND 
RODGER W. GARRITY (U.S.D.C., C.D. Cal., 
Civil Action No. 81—3761-MML (Px)) 


Michael J. Stewart, Administrator of the Los An- 
geles Regional Office announced that on July 27, 
1981, the Honorable Malcolm M. Lucas of the 
United States District Court for the Central District 
of California, entered an Order of Permanent In- 
junction against Joseph Sebag, Incorporated 
(“Sebag’), and a Temporary Restraining Order 
against Rodger W. Garrity (“Garvity’’) for violations 
of various provisions of the Securities Exchange 
Act of 1934 (“Exchange Act’). Sebag is a regis- 
tered broker-dealer and the defendant Garrity is a 
registered representative for Investors Financial 
Services (“IFS”), a registered broker-dealer and a 
wholly-owned subsidiary of Sebag. 


Sebag was charged in the Commission’s com- 
plaint, filed on July 27, 1981, with violations of the 
net capital, maintenance reserve, and books and 
records provisions under Sections 15(c)(3) and 
17(a)(1) of the Exchange Act and Rules 15c3—-1, 
15c3-3 and 17a-3 thereunder. Garrity was 
charged with aiding and abetting those violations 
and with violating Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder in connection with 
unauthorized purchases and sales of securities. 


Sebag, without admitting or denying the allega- 
tions in the Commission’s complaint, consented to 
the entry of an Order of Permanent Injunction en- 
joining it from any further violations of the above 
sections and rules under the Exchange Act. 
Garrity, without admitting or denying the allega- 
tions in the Commission’s complaint, consented to 
the entry of a Temporary Restraining Order en- 
joining him from any further violations of the above 
sections and rules pending the hearing for a pre- 
liminary injuction. 


Concurrent with the filing of the Commission's 
complaint, the Securities Investor Protection Cor- 
poration (“SIPC”) filed an Application to the Court 
seeking a protective order adjudicating that the 
customers of Sebag are in need of protection un- 
der the Securities Investor Protection Act of 1970, 
and appointing a trustee for the liquidation of the 


SEC DOCKET/625 





business of Sebag. Sebag consented to an order 
appointing a trustee. 





Litigation Release No. 9417/August 17, 1981 


Securities and Exchange Commission v. Allen R. 
Glick (United States District Court for the District 
of Nevada, Civil Action No. LV-78-11, HEC) 


Michael J. Stewart, Administrator of the Los An- 
geles Regional Office, announced that on July 30, 
1981, the Honorable Harry E. Claiborne of the 
United States District Court for the District of 
Nevada issued an Order which concludes the 
Commission's injunctive action against Allen R. 
Glick. The defendant consented to the entry of the 
Order without admitting or denying the allegations 
of the Commission’s complaint. 


The amended complaint alleged that Glick caused 
Argent Corporation to make false and misleading 
statements and to omit to state material facts re- 
garding, the advance of millions of dollars from Ar- 
gent to Glick and regarding certain real estate 
transactions entered into by Argent. The Commis- 
sion further alleged in the amended complaint that 
Glick made false statements concerning a finder’s 
fee paid in connection with his acquisition of 
Recrion in 1974. It is also alleged that Glick failed 
to disclose that the recipient of the finders fee nev- 
er performed any services for Argent pursuant to a 
consulting agreement and failed to disclose other 
financial arrangements with respect to the acquisi- 
tion of Recrion. In addition, the Commission al- 
leged that Glick made false statements about the 
impact upon Argent as a result of its casino reno- 
vation program undertaken during 1975-1976. 
The Commission's complaint alleged that these 
misrepresentations and omissions violated Sec- 
tion 10(b) and 14(e) of the Securities Exchange 
Act of 1934 (‘Exchange Act’) and Rule 10b-5 
thereunder. 


Pursuant to Defendant Glick’s Undertaking and 
the Judge’s Order, Glick agrees not to violate the 
anti-fraud provisions of the Exchange Act by mak- 
ing any false and misleading statements concern- 
ing: loans or advances by any publicly traded issu- 
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er to or for the benefit of Glick; the true nature, 
purpose or amount of any finder’s fee or consult- 
ing fee paid by or on behalf of Glick or any publicly 
traded issuer; and, the acquisition, renovation or 
rehabilitation of any property of any publicly traded 
issuer. 


Further, Glick has agreed not to become associ- 
ated with any public company for a period of 18 
months from the entry of the Order. In addition, for 
a period of three years following the expiration of 
the above-mentioned 18-month period, Glick has 
agreed to notify the Los Angeles Regional Office 
of the Commission in writing of any such associa- 
tion with a public company. 


On May 12, 1980, Argent consented to the entry of 
an Order in which it agreed not to retain Glick as 
an officer, director, employee or consultant, and 
further agreed to take no action which would pre- 
clude timely satisfaction of its obligations to the 
holders of Argent’s 1984 debentures. Pursuant to 
that agreement, the Commission dismissed its 
case against Argent. 


For further information, see Litigation Releases 
No. 9113, 9088 and 8187. 





Litigation Release No. 9418/August 18, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
NATIONAL FILM PRODUCTIONS, INC., ET AL., 
(M.D. Fla., Civil Action No. 79-1060-T-WC) 


Jule B. Greene, Regional Administrator, Atlanta 
Regional Office, and Charles C. Harper, Associate 
Regional Administrator, announce that on July 24, 
1981, the Honorable Ben Krentzman, United 
States District Judge, Middle District of Florida, at 
Tampa entered a Final Judgment of Permanent In- 
junction against William R. Klein, of Sarasota, 
Florida, pursuant to a Consent and Undertaking. 
Mr. Klein consented without admitting or denying 
the substantive allegations contained in the Com- 
mission’s Complaint. The Final Judgment of Per- 
manent Injunction enjoined Klein from further vio- 
lations of the registration provisions of the 
Securities Act of 1933 and the anti-fraud provi- 
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sions of the Securities Act of 1933 and the Securi- 
ties Exchange Act of 1934. The judgment specifi- 
cally enjoined Klein from misrepresenting or 
omitting to state material facts including but not 
limited to (1) The use of proceeds collected from 
the offering of securities; (2) The proprietary inter- 
est of Klein in the issuer of the securities; 
(3) Klein’s proprietary interest in the issuer of se- 
curities in his legal opinion disseminated to the 
purchasers and offerees of the securities; (4) The 
proprietary interest of the issuer's certified public 
accountant in the issuer; (5) The creation of a third 
party corporation by an issuer of securities to lend 
credibility to a fair market opinion letter issued by 
such corporation; and (6) The payment of commis- 
sions and fees to accountants and attorneys and 
financial planners in connection with the offer and 
sale of securities to investors. 


The Undertaking which was incorporated by refer- 
ence in the Final Judgment provides that until Jan- 
uary 31, 1982 Klein will not practice in the field of 
securities law nor undertake to advise or represent 
any client before the Commission nor act as coun- 
sel, legal or otherwise, for any issuer in connection 
with a private placement of securities. During this 
period, he shall attend 60 hours of continuing legal 
education courses in matters relating to securities 
laws. Thereafter until January 31, 1985 he will reg- 
ister for and attend 30 hours of continuing legal 
education in matters relating to securities law per 
year. 


The Commission filed its Complaint on Octo- 
ber 15, 1979, charging violations of the registra- 
tion and anti-fraud provisions of the federal securi- 
ties laws by National Film Productions, Inc. and 
others. The complaint alleged that National Film 
issued securities in the form of segments of an in- 
terrelated video taped television program, entitled 
“Peter Lupus’ Body Shop”, and an agreement for 
its distribution. The Commission further alleged 
that the defendants offered and sold these securi- 
ties to approximately 260 investors located 
throughout these United States. In connection with 
the offer and sale of the securities National Film 
received approximately $3.5 million in down pay- 
ments. No registration statement had been filed or 
was in effect with respect to these securities. 


For further information see Litigation Release 
No. 8911. 
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Litigation Release No. 9419/August 18, 1981 


SEC v. Grover MacConnell, et al. Civil Action 
No. 81-2575 (D.N.J.) 


Donald N. Malawsky, Administrator of the New 
York Regional Office, today announced that a 
Complaint was filed on August 12, 1981 in the 
United States District Court for the District of New 
Jersey, seeking preliminary and permanent 
injunctive relief against three individual defendants 
and a registered broker-dealer firm for various al- 
leged violations of the registration provisions of 
the Securities Act of 1933 (‘Securities Act’), the 
anti-fraud provisions of the Securities Act and the 
Securities Exchange Act of 1934 (‘Exchange 
Act’), arising from transactions in Lilac, Inc. (“Li- 
lac’) common stock (O-T-C). The defendants are: 
Grover MacConnell (“MacConnell’”), A. L. William- 
son & Co. (‘‘Williamson’’), Douglas Grobe 
(“Grobe”) and Donald Messenger (‘Messenger’). 
Lilac was formerly a Minnesota-based shell corpo- 
ration. 


Defendant MacConnell, a principal of defendant 
Williamson, a West Caldwell, New Jersey broker- 
dealer, and defendant Grobe, of Eden Prairie, 
Minnesota, who allegedly controlled Lilac, during 
the first quarter of 1980 allegedly established an 
artificial trading market for Lilac common stock so 
that Lilac could then merge with a privately held, 
functioning corporation. Grobe allegedly distrib- 
uted his own unregistered Lilac shares through 
Williamson and also fraudulently induced both 
sales and purchases of Lilac stock through mis- 
leadingly incomplete statements about Lilac and 
the market for its stock and by selective dissemi- 
nation of non-public, inside information about the 
prospective merger. MacConnell, who, through 
Williamson, was the over-the-counter market mak- 
er for Lilac stock, allegedly dominated and 
controlled the market for Lilac shares and estab- 
lished artificially inflated prices for the stock. 
Grobe and MacConnell are charged with violating 
Sections 5(a), 5(c) and 17(a) of the Securities Act, 
Section 10(b) of the Exchange Act and Rule 
10b-5. Williamson, for its alleged participation in 
Grobe’s unregistered stock distribution, is charged 
with violating the registration previsions. 


Defendant MacConnell as well as defendant Mes- 
senger, formerly a principal of Williamson, are 
charged with violating Section 10(b) of the Ex- 
change Act and Rule 10b-5 by purchasing shares 
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of Lilac for relatives while they possessed non- 
public, inside information about the prospective Li- 
lac merger. 





Litigation Release No. 9420/August 18, 1981 


Securities and Exchange Commission v. Banca 
Della Svizzera Italiana, et al. 81 Civil 1836 
(S.D.N.Y.) 


Donald N. Malawsky, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission announced that on July 17, 
1981 a Stipulation and Order of Dismissal of Irving 
Trust Company (“Irving”) was entered by Judge 
Milton Pollack. Irving was dismissed as a defend- 
ant in the action without prejudice and with the ex- 
press provision that it remain subject to orders of 
the Court and discovery demands on the same ba- 
sis as if it remained a party. 


The remaining defendants, Banca Della Svizzera 
Italiana (“BSI’) and Certain Purchasers of Call 
Options for the Common Stock of St. Joe Minerals 
Corporation (‘Purchasers’), and Irving remain 
subject to the Temporary Restraining Order en- 
tered by Judge Pollack on March 27, 1981 and 
modified thereafter, freezing $2 million of the as- 
sets of BSI and Purchasers at Irving. 





Litigation Release No. 9421/August 18, 1981 


U.S. v. Peter J. Bonastia, et al. Crim. No. 81-257 
(HCM) (U.S.D.C., D.N.J.) 


William Robertson, United States Attorney for the 
District of New Jersey, Paul F. Leonard, Regional 
Administrator of the Washington Regional Office, 
Thomas H. Monahan, Assistant Regional Adminis- 
trator of the Philadelphia Branch Office and 
Donald N. Malawsky, Regional Administrator of 
the New York Regional Office announced that on 
July 29, 1981, a federal grand jury sitting in 
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Newark, New Jersey returned a 24 count indict- 
ment against Peter J. Bonastia (‘“Bonastia’) of 
North Caldwell, New Jersey, Thomas C. Gaffney 
(“Gaffney”) of Westfield, New Jersey, and Robert 
A. Petrallia of Maplewood, New Jersey, charging 
them with one count of conspiracy to commit viola- 
tions of the federal securities and mail fraud provi- 
sions and 16 counts of mail fraud. The indictment 
also charges Bonastia and Gaffney with one count 
of conspiracy to commit tax fraud, four counts of 
aiding and assisting the filing of false partnership 
tax returns and two counts of aiding and assisting 
the filing of false individual tax returns. The indict- 
ment was returned as an outgrowth of the offer 
and sale of limited partnership real estate interests 
of the public through Investors Economic Systems, 
Inc. (“IES”) and a subsidiary, |.E.S. Management 
Group, a registered broker-dealer. The two firms 
have principal offices in Irvington, New Jersey. 
The indictment charges that IES and its subsidiar- 
ies failed to cause at least eight real estate ven- 
tures to acquire their subject properties even 
though $3.6 million had been obtained from inves- 
tors. Bonastia and Gaffney were officers of IES 
and Petrallia was the attorney who drafted the pri- 
vate placement memoranda which IES used to sell 
limited partnership interests to investors. 


On July 28, 1981 in a related matter, Steven 
Schwartz was sentenced pursuant to a guilty plea 
he had previously entered to a one-count informa- 
tion charging that Schwartz aided and assisted 
certain investors in filing false 1976 tax returns. 
The information alleges that Schwartz, while em- 
ployed as an account executive at |.E.S. Manage- 
ment Group and knowing that the investors had 
not invested in any of IES’s limited partnerships 
during 1976, caused the investors to sign limited 
partnership subscription papers which were 
backdated to 1976 and falsely showed that they 
owned limited partnership interests in 1976. 


The information charges that Schwartz thus knew 
that the investors were not entitled to claim losses 
arising from the partnership on their 1976 tax re- 
turns. 


In a civil injunctive action previously filed by the 
Commission, Bonastia and Gaffney were perma- 
nently enjoined by their consent from aiding and 
abetting further violations of Sections 15(c)(3) and 
17(a) of the Securities Exchange Act of 1934 and 
Rules 15c3-1 (net capital rule), 17a-3 and 17a-4 
(bookkeeping rules), and 17a-11 (supplemental 
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reporting rule) thereunder by |.E.S. Management 
Group, Inc. 


For further information, see Litigation Release 
No. 8343, March 23, 1978, (SEC v. /.E.S. Man- 
agement Group, Inc. et al. Civil Action File 
No. 77-1039 (D.N.J. 1977)). 





Litigation Release No. 9422/August 18, 1981 


UNITED STATES v. ROBERT LOUIS FUTRELL 
Cr. No. 81-50036-01 (U.S.D.C. W.D. La.) 


Wayne M. Secore, Administrator of the Fort Worth 
Regional Office, and J. Ransdell Keene, United 
States Attorney for the Western District of 
Louisiana, jointly announced that on August 14, 
1981, at Shreveport, Louisiana, the Honorable 
Tom Stagg, United States District Judge for the 
Western District of Louisiana, sentenced Robert 
Louis Futrell, of Shreveport, to five years imprison- 
ment on one count of securities fraud to which 
Futrell had entered a plea of guilty on July 9, 
1981. All but six-months of the five-year sentence 
was suspended and Futrell was placed on five 
years supervised probation to begin after the ter- 
mination of his imprisonment. As one of the spe- 
cial conditions of probation imposed by Judge 
Stagg, Futrell is not to be employed directly or in- 
directly in the oil and gas industry. 


The count on which Futrell was sentenced arose 
out of the sale in 1976 of at least $79,909 in frac- 
tional undivided working interests in an oil and gas 
lease issued by W.D.L. Enterprises, Inc., of 
Shreveport, to investors residing in 9 states. 


For further information, see Litigation Release 
Nos. 9002, 9028, 9383, and 9398. 





Volume 23, No. 7, September 1, 1981 


Litigation Release No. 9423/August 18, 1981 


S.E.C. v. Leslie D. Murdock, et al., 81 Civil 4923 
(WK) (S.D.N.Y.) 


Donald N. Malawsky, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission (“Commission”), announced 
that on August 7, 1981 a complaint was filed in the 
United States District Court for the Southern Dis- 
trict of New York against Leslie D. Murdock 
(“Murdock”), Angela Deane (“Deane”) and ANDE 
Securities Corporation (“ANDE”), and Delphi Fi- 
nancial Corporation, Delphi Management and 
Capital Corp., Delphi Financial Corporation, 
Delphi Management and Capital Corp., Delphi Fi- 
nancial Group, First Utah Corporation, Research 
Management Company, M & L Leasing Co., Inc., 
Pioneer Mortgage Company and Le Earl Corpora- 
tion (‘corporate defendants’’). The complaint 
charges Murdock and the corporate defendants 
with violating Sections 7(f) and 10(b) of the Secu- 
rities Exchange Act of 1934 (‘Exchange Act’), 
Rule 10b-5 thereunder and Regulation X promul- 
gated by the Board of Governors of the Federal 
Reserve System by placing orders for the pur- 
chase of securities without intending to pay for the 
purchases of securities and failing to make timely 
and proper payment for said purchases. 


The Complaint charges Deane and ANDE with 
violating Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder and with aiding and 
abetting the above-noted violations of Section 7(f) 
of the Exchange Act and Regulation X by Murdock 
and the corporate defendants. 


The Complaint alleges that from August 1980 
through the present, Murdock and the corporate 
defendants, using accounts at four brokerage 
firms located in two states, purchased securities 
representing a total purchase price in excess of 
$4,000,000. The complaint further alleges that 
Murdock and the corporate defendants did not in- 
tend to make payment for these purchases, and to 
date has not paid for any of these securities. The 
complaint also alleges that Deane placed many of 
the above-noted orders to purchase securities on 
behalf of Murdock, when she knew, or had reason 
to know, that Murdock did not intend to pay for 
these pruchases. The Commission’s complaint 
seeks temporary and permanent injunctive, as well 
as other equitable relief against the named de- 
fendants. 
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On August 7, 1981, the Commission also filed an 
application for a Temporary Restraining Order and 
an Order to Show Cause. Pursuant to the Com- 
mission’s application, the Honorable Pierre N. 
Laval issued a Temporary Restraining Order 
freezing the assets of defendant Murdock and the 
corporate defendants and requiring defendants 
ANDE and Deane to give seventy-two hour notice 
to the Commission prior to entering into a clearing 
broker relationship or commencing business with 
the public, pending the determination of the Com- 
mission’s Motion for a Preliminary Injunction, 
which has been scheduled for August 17, 1981 at 
10:00 a.m. 





Litigation Release No. 9424/August 19, 1981 


Securities and Exchange Commission v. Cordon 
International Corp. 


United States District Court for the District of Co- 
lumbia, Civil Action No. 81-1949. 


The Commission announced today that it filed in 
the United States District Court for the District of 
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Columbia a civil injunctive action against Cordon 
International Corp. (‘Cordon’), 3215 East Spring 
Street, Long Beach, California 90806. The Com- 
mission’s Complaint alleges violations of the re- 
porting provisions of the federal securitiess laws 
and seeks a judgment of Permanent Injunction 
and Other Relief. 


The Complaint alleges that Cordon, as part of a 
continuing course of violative conduct, has failed 
to file its Annual Reports on Form 10-K for its fis- 
cal years ended December 31, 1980, Decem- 
ber 31, 1979, and December 31, 1978, and its 
Quarterly Reports on Form 10-Q since its fiscal 
quarter ended September 30, 1978. 


The Complaint requests that the Court order Cor- 
don to fle forthwith, with the Commission, its delin- 
quent Annual Reports on Form 10—K and Quarter- 
ly Reports on Form 10-Q. In addition, the 
Commission requests that the Court enjoin Cordon 
from further violations of the reporting provisions 
of the federal securities laws. 
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